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ABSTRACT
“The relation between an employer and an isolated employee or worker is typically a
relation between a bearer of power and one who is not a bearer of power. In its
inception it is an act of submission, in its operation it is a condition of subordination,
however much the submission and the subordination may be concealed by the

n

indispensable figment of the legal mind known as the 'contract of employment'.
-Otto Kahn-Freund , Labour and the Law (London: Stevens, 1977)
This study examines the legal evolution of the common law of employment contracts in Ontario
between the 1890s and the 1970s. It focuses on the changing relationship between notions of
property and contract in employment, as visible through the judicial discourse of reported common

law cases.

| argue that between the 1890s and the end of the 1970s Ontario saw the emergence and
consolidation of two different conceptual paradigms for regulating work at common law. The
common law of employment contracts was framed and reframed over different eras of the 20th
century through what the courts understood of the nature of the exchange between the parties,
the property interests involved and the legal tools necessary to manage that exchange. Contrary to
the traditional narrative in the field, the courts of Ontario first conceptualized employment as a
matter of exchange at the turn of the 20th century. This first paradigm emerged in tandem with the
province’s second industrial revolution and sought to regulate the discretionary nature of white
collar professional work. The second paradigm was entrenched in the 1960s and 1970s. It is over
these years that workers in Standard Employment Relationships (SER) first began to bring
employment-related claims to the common law courts, a few decades after it emerged as the
paradigmatic form of work over Ontario's mid-century. The basic premises of the SER - of long-term
employment, job security and internal career advancement - fundamentally changed the
psychosical and economic terms of employment. But faced with workers’ claims for recognition of
these new work terms in law, the courts instead chose to entrench a limited legal framework which

denied job security as an enforceable contract term.
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Introduction

The Contract of Employment: The Bedrock Legal Institution of the
Laws of Work

(1) Introduction
The employment contract is often referred to as the ‘bedrock’ legal institution for the regulation of

waged work, the defining legal concept that provides access to the legal regimes of labour and
employment law." Amidst the changing forms of labour market arrangements, corporate structures
and production methods of the early 21* century however, the continued viability of the
contractual approach to work regulation has become a source of anxiety and debate amongst
scholars. Because of the similarities in origins and conceptual approaches to employment
regulation, and because of the global nature of the technological and economic developments of
the 21% century, this is a conversation occurring across common law and civilian legal systems. > In
this study | will focus on one understudied aspect of the regulation of work, the common law of

employment contracts.

The contract of employment can be thought of as the legal instantiation of the waged work
relationship. Otto Kahn-Freund described it as the “the corner-stone of the edifice of labour laws”.?
It is a legal structure with a dual nature: “on the one hand, it [has] underpinned the common law of
‘managerial prerogative’ through the open-ended duty of obedience, while simultaneously
supporting the edifice of social legislation aimed at providing the individual with protection against
the economic risks.”* In this manner, the contract of employment has taken on an institutional

shape, joining “the enterprise to the welfare state, just as it [connects] the common law of contract

! Otto Kahn-Freund, “Legal Framework” in A. Flanders and H.A. Clegg, eds. The System of Industrial Relations in
Great Britain (1954) at p.45. Note however that this statement by Kahn-Freund is also variously cited to
“Blackstone’s Neglected Child: The Contract of Employment” (1977) 93 LQR 508; Labour and the Law (London:
Stevens, 1977); “A Note on Status to Contract”, (1967) 30 (6) MLR 635; “Introduction” to Karl Renner’s The
Institutions of Private Law and their Social Functions (1949); “Labour Law and the Individual: Convergence or
Diversity?” in Lord Wedderburn, Labour Law and Freedom Further Essays (1995) at 295.

? Nicola Countouris, The changing law of the employment relationship: comparative analyses in the European
context (Ashgate Publishing, Ltd., 2007)

* Kahn-Freund, “Legal Framework”, supra note 1 at p.45

* Simon Deakin."The Contract of Employment: A Study in Legal Evolution "(2001) ESRC Centre for Business
Research WP203 at p.32
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and property to social legislation”.” The contract of employment serves as the foundational concept
of the laws of work in a number of ways. It does so firstly by playing a gatekeeping function. Despite
the theoretically ‘contractual’ nature of the employment relationship, there are in fact separate,
although interrelated, rules that govern the employment relationship as compared to general
commercial contractual relationships. So as to be able to access the legal duties, rights and
protections of the laws of work, one must be considered to be working under a contract of
employment, and thus to be an ‘employee’. An employment classification displaces some of
aspects of the general law of contract, such that the parties are regulated instead by a hybrid
amalgam of contract law and statutory interventions, which impose a variety of minimum standards
on the parties and provide them with substantive entitlements. In this sense, employment is a
‘quasi-status’, as Guy Mundlak argues, in the sense that the origin of the status “[...] is in the
contractual relationship, but the rights and obligations that follow from it are only partly
contractual”.® The second reason for the employment contract’s centrality to the law of work is that

it is thought to provide the legal foundation for the normative content and substantive orientation

of other legal regimes that regulate the waged work relationship.

In Canada, as elsewhere, concerns over the continued benefits of the contract of employment focus
on two aspects of its foundational role: firstly, on whether the employment relationship can
continue to play a central role in linking public welfare entitlements with labour market
participation’, and secondly, whether it is still an effective ‘gatekeeper’ for the laws of work.® In
other words, there is widespread concern over whether the concepts of ‘employee’ and ‘contract of

employment’ continue to be effective mechanisms for locating people in economically vulnerable

> Simon F. Deakin. “The Many Futures of the Contract of Employment”, in Joanne Conaghan, Richard Michael Fischl
and Karl Klare, eds., Labour Law in an Era of Globalization (Oxford: Oxford University Press, 2002) at p.186.

6 Guy Mundlak, “Generic or Sui-Generis Law of Employment Contracts?” (2000) 16 Int’l J. of Comp. Lab. Law & Ind.
Rel. 309 at 311.

7 Alain Su piot,et al, Beyond Employment: Changes in Work and the Future of Labour Law in Europe (Oxford
University Press, 2001)

® Mark Freedland and Nicola Kountouris. The Legal Construction of Personal Work Relations (Oxford, New York:
Oxford University Press, 2011); Mark Freedland, “From the Contract of Employment to the Personal Work Nexus”
(2006) 35(1) Ind. L.J. 1;Guy Davidov, “The Reports of My Death are Greatly Exaggerated: ‘Employee’ as a Viable
(Though Overly-Used) Legal Concept” in The Boundaries and Frontiers of Labour Law, Davidov and Langille eds.
(Hart, 2006); Mark Freedland, The Personal Employment Contract (Oxford University Press, 2005); Guy
Davidov."The Three Axes of Employment Relationships: A Characterization of Workers in Need of
Protection"(2002) 52 U.T.L.J. 357—-418; Brian Langille and Guy Davidov, “Beyond Employees and Independent
Contractors: A View from Canada” (1999-2000) 21 Comp. Lab. L. J. 7.
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positions that require legal protection. At a deeper level, however, is a series of concerns over the
basic premises and purposes of work law regulation in the 21% century.’ As trade union
membership rates and density continue to decline in Canada and across the Western world'’, as
legal forms of corporate organization become increasingly malleable, with production chains and
locations transferable worldwide™, and types of labour market arrangements proliferatelz, the use
of labour and employment law as a method of aggregating a countervailing force against the power
of capital, or as a location for spreading the risks of economic loss off the shoulders of workers,

seems increasingly uncertain.

As the fundamental building block of work law regulation, the contract of employment is therefore
increasingly in the spotlight. Research on the contract of employment is proceeding in a few ways.
One strand focuses empirically on changing forms of work and their divergence from existing social

. . . 13 . .
welfare and work-related legislative regimes.” A second strand of research engages normatively in

? Guy Davidov and Brian Langille, The Idea of Labour Law (Oxford: Oxford University Press, 2011); Guy Davidov and
Brian Langille, Understanding Labour Law: A Timeless Idea, a Timed-Out Idea, or an Idea Whose Time has Now
Come? (Oxford: Oxford University Press, 2011); Christopher Arup, Peter Gahan, John Howe, Richard Johnstone,
Richard Mitchell and Anthony O’Donnell, Labour Law and Labour Market Regulation: Essays on the Construction,
Constitution and Regulation of Labour Markets and Work Relationships (Sydney: The Federation Press, 2006);
Simon Deakin and Frank Wilkinson, The Law of the Labour Market (Oxford: Oxford University Press, 2005); Karl
Klare, Joanna Conaghan, and Michael Fischl, Labour Law in an Era of Globalization: Transformative Practices &
Possibilities. (Oxford: Oxford University Press, 2002).

Y 0oECD StatExtracts, Trade Union Density, 1999-2010, http://stats.oecd.org/Index.aspx?DataSetCode=UN_DEN

" valerie de Stefano, “Smuggling-in Flexibility: Temporary Work Contracts and the ‘Implicit Threat’ Mechanism —
Reflections on a New European Path (Geneva, ILO, 2009);Katherine Stone, “Flexibilization, Globalization and
Privatization: The Three Challenges to Labor Rights in Our Time” (2005) 44 OHLJ 77; Katherine Stone, “Policing
employment contracts within the nexus-of-contracts firm” (1993) 43(3) UTLJ 353; Hugh Collins, “Independent
contractors and the challenge of vertical disintegration” (1990) 10(3) Ox. J. of Legal Stud. 353.

2 The literature on non-standard work is vast. For some notable examples see: Law Commission of Ontario,
Vulnerable Workers and Precarious Work, Final Report, December 2012; Guy Standing, The Precariat: The New
Dangerous Class (London: Bloomsbury Academic, 2011); Leah Vosko, Precarious Employment: Understanding
Labour Market Insecurity (Mtl & Kingston: McGill-Queen’s University Press, 2006); Judy Fudge, “Beyond Vulnerable
Workers? Towards a New Standard Employment Relationship,” (2005) 12(2) CLELJ 145; Gerhard Bosch."Towards a
New Standard Employment Relationship in Western Europe"(2004) 42, 42 Brit. J. Ind. Rel. 617; Jean-Claude
Barbier, Angelina Bryggo, and Frederic Viguier, Defining and Assessing Precarious Employment in Europe (European
Commission, 2002); Brendan Burchell, Simon Deakin and Sheila Honey, “The Employment Status of Individuals in
Non-Standard Employment”, Department of Trade and Industry, UK, 1999; Gerry Rodgers, “Precarious Work in
Western Europe: The State of the Debate” in G. Rodgers and R. Rodgers, eds. Precarious Jobs in Labour Market
Regulation: The Growth of Atypical Employment in Western Europe (Geneva: ILO, 1989), Ulrich Miickenberger,
Simon Deakin, “From Deregulation to a European Floor of Rights: Labour Law, Flexibilisation and the European
Single Market” (1989) 3 Zeitschrift fur auslandische und internationales Arbeits- und Sozialrecht 153

 For instance, Law Commission of Ontario, ibid; Judy Fudge and Fiona MacPhail, “The Temporary Foreign Worker
Program in Canada: Low-Skilled Workers as an Extreme Form of Flexible Labor” (2009-2010) 31 Comp. Lab. L. &
Pol’y J. 5; Deirdre McCann, Regulating Flexible Work (Geneva, ILO, 2008); Harry W. Arthurs, Fairness at Work:
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re-examining the economic, social and political purposes of labour and employment laws, and
labour market regulation writ large.™ A third strand of research engages with both the empirical
and normative projects, by examining the historical construction of the constitutive elements of the

current legal order within the broader frame of the law of the labour market. *°

The research project | present here falls within this third approach. In this study | examine the legal
evolution of the common law of employment contracts in Ontario between the 1890s and the
1970s. In particular, | seek to chart the origins and development of the legal concepts that structure
the current boundaries of the common law of employment contracts. | envisage the common law of
employment contracts as one regulatory strand amongst a number that have together organized
the law of the labour market over the 20™ century. Integrating the study of work-related regimes
requires a fundamental reorientation in perspective for legal scholars. Over the 20" century,
scholarship on the law relating to employment focused primarily on collective labour law. Whether
because of a normative opposition to work law as an individual endeavour, or because of the
limited regulatory coverage that the common law of employment actually provided, individual
employment law remained “labour law’s little sister”, in the words of Judy Fudge.16 But as collective
approaches to work regulation recede in centrality and as trade unionism suffers from political

vilification and dropping membership rates, scholars can no longer afford to ignore the law that

Federal Labour Standards for the 21 Century, (Ottawa: HRSDC, 2006) 61-65; Judy Fudge and Rosemary Owens,
Precarious Work, Women and the New Economy: The Challenge to Legal Norms (Oxford: Hart Publishing, 2006);
Katherine Stone, “Legal Protections for Atypical Employees: Employment Law for Workers Without Workplaces
and Employers Without Employees”, UCLA School of Law, Law & Economics Research Paper Series, 06-12, 2006;
Stephanie Bernstein, Katherine Lippel, Eric Tucker, and Leah Vosko, “Precarious Employment and the Law’s Flaws:
Identifying Regulatory Failure and Securing Effective Protection for Workers” in Leah Vosko, ed., Precarious
Employment: Understanding Labour Market Insecurity in Canada (Montreal: McGill-Queen’s University Press,
2005); Kenneth Dau-Schmidt, “The Labor Market Transformed: Adapting Labor and Employment Law to the Rise of
the Contingent Work Force” (2005) Wash. & Lee L. Rev 879; Rafael Gomez and Morley Gunderson, “Non-Standard
and Vulnerable Workers: A Case of Mistaken Identity?” (2005) 12 C.L.E.L.J. 178; Maurice Emsellem and Catherine
Ruckelhaus, Organizing for Workplace Equity: Model State Legislation for ‘Nonstandard” Workers, National
Employment Law Project, 2000.

" See the chapters in Davidov and Langille, The Idea of Labour Law, supra note 9; Davidov and Langille,
Understanding Labour Law, supra note 9; Klare, Conaghan, and Fischl, supra note 9; Supiot, supra note 7.

r Harry Arthurs, “Charting the Boundaries of Labour Law: Innis Christie and the Search for an Integrated Law of
Labour Market Regulation” (2011) 34 Dal LJ 1; Arup, Gahan, Howe, Johnstone, Mitchell and O’Donnell, supra note
9; Deakin and Wilkinson, supra note 9.

16 Judy Fudge, “Reconceiving Employment Standards Legislation: Labour Law’s Little Sister and the Feminization of
Labour” (1991) 7 J.L. & Pol’y 73. See also Brian Langille’s earlier piece, calling for a broadening of the lens of
analysis. Brian Langille, “Labour Law is a Subset of Employment Law” (1981) 31 UTLJ 200.
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regulates the non-unionized. Such a change in focus is not primarily about searching for alternatives
to labour law. Although some may conceive of the ‘law of the labour market’ approach as
abandoning the project of developing countervailing power, | view it instead as providing a broader
descriptive lens that allows us to break out of isolation the separate regimes of work law, and to
examine the ways in which different regulatory regimes have impacted one another and workers’
socioeconomic position."” Such an approach provides on the one hand a prescriptive forward-
oriented program of research, in which the “primary aim would be to chart the plate tectonics of
dynamic labour markets [...] because labour markets are regulated by powerful forces of political
economy that are invisible, or at least unmarked on conventional maps of labour law”, in the words
of Harry Arthurs.'® It also suggests the need for research that focuses on interweaving the histories
of separate strands of work law to examine the ways in which the overall structure was constituted
and is currently breaking down. So far this type of research has focused on the contract of
employment as an institutional vehicle for labour market organization over the 20" century. The
project of those studies has been to chart the constitutive boundaries built into the contract of
employment to differentiate it from other contractual forms, and the use of the employment
relationship as a bridging mechanism between public statutory regimes and private productive
relationships. % What has been less frequently examined is the historical development and role of

the common law of employment contracts in structuring of the labour market.? Historical studies

7 In ‘Renorming Labour Law’ Eric Tucker undertakes an important examination of the recurrent dilemmas that
characterize the project of regulating the employment relationship within a capitalist market system. As part of his
analysis Tucker engages with Deakin and Wilkinson’s study of the law of the labour market in England, supra note
9, and their concluding suggestion that the regulatory focus should shift towards a ‘human capabilities’ approach,
based on the work of Amartya Sen. Tucker suggests, along with Hugh Collins, that an approach that focuses on
regulating the labour market without a commitment to protective regulation may supplant labour law’s
fundamental concern with counteracting unequal bargaining power. However, as the above comment suggest, if
one takes the ‘law of the labour market’ approach as a descriptive one, | believe it can be used without a
normative move away from a concern for countervailing power. See Eric Tucker, “Renorming Labour Law: Can we
Escape Labour Law’s Recurring Regulatory Dilemmas?” (2010) 39(2) Ind LJ 99; Hugh Collins, “Labour Law as
Vocation” (1989) 105 LQR 468.

1 Arthurs, Charting the Boundaries, supra note 15 at p. 14.

' peakin and Wilkinson, supra note 9, Deakin, “The Many Futures of the Contract of Employment”, supra note 5 at
p.179.

% Most research does not in fact specify which iteration of the contract of employment is being studied, whether it
be the institutional operation of the contract of employment, its statutory construction, or in fact the Standard
Employment Relationship, rather than any issue particular to a legal form. The employment contract is therefore
often presented as a unitary concept. There are different meanings ascribed to the concept of ‘unitary’ in regards
to employment. Mark Freedland, in the The Personal Employment Contract, surpa note 8 at p. 15-17 argues
against a unitary approach which suggests a clear separation between contracts of service and contracts for
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of the contract of employment at common law tend to focus solely on the creation of its
definitional boundaries (the binary divide), that is, on the process by which the contract of
employment was differentiated from own-account, self-employment contracts.” Thus although the
contract of employment is commonly imbued with ideological and normative significance for the
systems of labour laws that operate in common law jurisdictions, there remain important holes in

our understanding of its historical evolution.

As we shall see, the common law of employment contracts is generally regarded as the originating
point for modern work law regulation.22 The traditional narrative in the field holds that employment
moved from the status-based statutory regulatory frame of master and servant law in the 19"
century in England as part of the generalization of modern contract principles, and in response to
the political and economic changes in production brought on by the Industrial Revolution.? The
new common law contractual frame for work law regulation is then assumed to have been exported
across the British colonies, and to have arrived in Canada in this manner.?* Most accounts suggest
that the shift from status to contract was never fully completed in the employment context because
notions of subordination from the previous master and servant system were maintained within the

new contractual form.” Yet very little direct research has been done on the content and process of

services, or as between independent contractors and dependent employees. When | speak of a unitary approach
to the employment contract, however, | am concerned with the lack of differentiation in the analysis of the
contract of employment at common law, under minimum employment standards legislation, as an institution, as a
relationship, etc. See infra chapter 1, section 1(c) for a description of different forms of employment contracts in
Canada.

2 Countouris, supra note 2.

2 Freedla nd, The Personal Employment Contract supra note 8 at p.2

ZAV. Dicey, Lectures on the Relation between Law and Public Opinion in England during the Nineteenth Century,
2" ed. (London, 1914) at p. xxx-xxxii; Henry Sumner Maine, Ancient Law, (London: John Murray, 1920) at p. 319;
Daphne Simon, “Master and Servant”, in John Saville, ed., Democracy and the Labour Movement (London 1954); R.
W. Rideout, “The Contract of Employment” (1966) 19 CLP 111; Kahn-Freund, Blackstone’s Neglected Child, supra
note 1; Patrick Atiyah, The Rise and Fall of Freedom of Contract, (Oxford, Clarendon Press, 1979), xi, 791 pp. (repr.
in paperback with corrections, 1985).

*In fact, most authors do not address where or when the common law of employment contracts emerged in
Canada. Most writers move from a description of English master and servant legislation to the modern Canadian
law of work and newer statutory legislation. See eg Geoffrey England and Roderick Wood, Employment Law in
Canada 4™ Edition (Markham, Ont: LexisNexis Butterworths, 2005) at 1-1. After presenting the English tale,
England and Wood state in footnote 1 that the Canadian courts have drawn heavily from English employment law.
2 Alan Fox, Beyond Contract: Work, Power and Trust Relations (London: Faber and Faber Limited, 1974) at p. 181-
184; Philip Selznick, Law, Society and Industrial Justice (USA: Russell Sage Foundation, 1969) at p. 133-135. See
infra chapter 1, section 2(a) for more on this issue.

www.manaraa.com



this shift in the 19" century, or on the common law evolution of the contract of employment prior

to the 1970s, in Canada and across Anglo-American jurisdictions.

Stories about the common law contract of employment tend to be highly politicized. As the so-
called founding legal concept of modern work law, narratives about its origins, about its public or
private law character, about its free-will basis or its subordinating nature, and about its relationship
to liberal law, are deployed to shape arguments about the nature of the law of work and its role in
organizing market relationships. Indeed, the story of the contract of employment’s evolution is
invoked in many of the overarching narratives of the development of liberal capitalism over the 19"
and 20" centuries. From across the political spectrum, the history of the contract of employment
has been told as a story of the 19" century: as part of the rise of liberal capitalism and classical
contract theory,26 of the public/private divide and the commodification of labour?’, of changing
corporate forms of organization, production methods and labour processeszg. It has also been told
asa 20" century story: as provoking the collective organization of workers to escape from classical
contract’s commodification of the wage-work exchange®, as creating the need for state

intervention into the market to protect workers from the risks of economic insecurity3°, and as

*® From very different political perspectives: Dicey, supra note 23; Morton Horwitz, “The Historical Foundations of
Modern Contract Law” (1974) 87(5) Harv. L. Rev. 917 at p.953-955. See also Jay Fineman, “The Development of the
Employment at Will Rule” (1976) 20(2) Am. J. Legal Hist. 118 at 132-133.

” Morton Horwitz, “The History of the Public/Private Distinction” (1982) 130 U. Pa. L. Rev. 1423; Gerald Turkel,
“The Public/Private Distinction: Approaches to the Critique of Legal Ideology” (1988) 22 Law & Soc’y Rev. 801; Ken
Foster, “From Status to Contract: Legal Form and Work Relations, 1750-1850”, 3 Warwick Law Working Paper 1
(1979) at 23-24; Isaac Balbus, "Commodity Form and Legal Form: An Essay on the “Relative Autonomy” of the
Law"(1977) 11 Law & Society Review 571-588; Karl Marx, The Economic and Philosophic Manuscripts of 1844
(New York: International Publishers, 1964).

28 Sidney Pollard, The Genesis of Modern Management (Baltimore: Penguin Books Ltd., 1968); Harry Braverman,
Labor and Monopoly Capitalism: The Degradation of Work in the Twentieth Century (New York: Monthly Review
Press, 1974) ; Alfred Chandler, The Visible Hand (Belknap Press, 1977); Oliver Williamson, “The Organization of
Work: A Comparative Assessment” (1980) 1 J. Behaviour Economic Behavior and Organization 5; Sanford Jacoby,
Employing Bureaucracy: Managers, Unions and the Transformation of Work in American Industry, 1900-1945 (NY:
Taylor and Francis, 1985).

Otto Kahn-Freund stated that: “The main object of labour law has always been, and we venture to say will always
be, to be a countervailing force to counteract the inequality of bargaining power which is inherent and must be in
inherent in the employment relationship”. See Paul Davies and Mark Freedland, Kahn-Freund’s Labour and the Law
(3rd ed., London, 1983) at 18 ; Manfred Weiss, “Re-Inventing Labour Law?” in The Idea of Labour Law, Brian Langille
& Guy Davidov eds. (Oxford: Oxford University Press 2011) at 44; Paul O’Higgins, “’Labour is not a Commodity’ —an
Irish Contribution to International Labour Law” (1997) 26(3) Ind LJ 225; Harry W. Arthurs, “Developing Industrial
Citizenship: A Challenge for Canada’s Second Century” (1967) 45 Can. B. Rev. 786 at 788-789.

% see Ruth Dukes’ description of Sinzheimer’s early theorizing on the purposes of labour law and collective
organization. Sinzheimer’s work has not as yet been translated to English. Dukes, “Hugo Sinzheimer and the
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acting as a bridging mechanism between public and private markets*'. More recently, it has re-
emerged to centrality as 21° century analysts contemplate the global economic effects of the
deregulation decades of the 1980s to the 2000s, the effects of technological innovation and the
dissolution of vertical integration in corporate form, the growth of transnational production chains,
employment and unemployment’s role in macroeconomic policies and the conceptual crisis in
labour and employment law. But despite its cameo appearance in most tales of modern legal
regulation and political governance, the history of the contract of employment at common law has

rarely been the story in its own right.

There is a tendency, regardless of political orientation, to portray the contract of employment at
common law as the ‘non-interventionist’ approach to labour market regulation. The reason for this
conceptual slippage may be the close normative relationship between free will contract and the
“free market”, but that slippage often results in a depiction of the common law employment
contract as regulated simply by the market, as if the market is not formed by a legal architecture,
and as if the law of employment contracts was not constructed through political choices. Equating
market, contract and non-interventionism therefore tends to pre-empt questions on the
particularized evolution of the common law of employment contracts, and to sidestep question
about its historical. And without a fuller understanding of the conceptual historical trajectory of the
common law of employment contracts, our picture of the operation of the 20" century labour

market is simply incomplete.

Our lack of knowledge of the evolution of the employment contract at common law is particularly
acute in regard to three outstanding questions. The first is the degree to which the common law of
employment contracts presaged the development of other forms of workplace regulation, or
whether it was actively developed in tandem and in reaction to statutory legal regimes. This

question is of significance because despite the frequent rhetorical recognition that there is nothing

Constitutional Function of Labour Law” in The Idea of Labour Law, Brian Langille & Guy Davidov eds. (Oxford:
Oxford University Press 2011); Muckenberger and Deakin, supra note 12 at p. 157. In other words, the common
law contract of employment was thought of as the legal embodiment of labour commodification which provoked
the creation of differing welfare state mechanisms. See Gosta Esping-Andersen, The Three Worlds of Welfare
Capitalism (Princeton: Princeton University Press, 1998) at chapter 2.

*! Deakin and Wilkinson, supra note 9 at p. 16-17.
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inherent to the contractual form, the idea that the common law of employment is of ancient
contractual descent remains prevalent and shapes the perceived paths of its jurisprudential
development. Following from this first question, the second is when and how the common law of
employment contracts was institutionalized as the residual category for work regulation. The
common law of employment contracts provides both the normative contours of other work-related
statutes, and in Ontario, the common law wrongful dismissal claim is the sole cause of action that is
theoretically available to all workers. If the common law of employment contracts developed in
tandem with statutory regimes, rather than as the original starting point for work regulation, how
did it come to take on such a central normative role? The third question is how and to what extent
the common law of employment contracts played a role in segmenting labour markets by creating

procedural and substantive limits to its access for all but higher status workers.

Academic writing on the common law of employment contracts in Canada began to appear with
some frequency in the 1970s, mirroring an upsurge in common law employment claims at that
time, as demonstrated in Chapter 4.%” In the 1960s and 1970s, the Ontarian courts began drawing
on case law from the 19" century and early 20" century to address the new labour market
guestions provoked by the emergence of the Standard Employment Relationship. Despite the
frequent judicial claims of its ancient origins, the common law of employment contracts appears
only to have taken modern form since the 1960s and 1970s. But what occurred in this area of law
between the 19™ century and the 1970s remains something of a mystery. Studies on the contract of
employment in the 1970s across the common law world tended to trace back the origins of (then)
current doctrines in the 19" century, and then proceeded to their (then) current application.33
Similarly, the first academic textbook on Canadian employment law published in 1980 by Innis
Christie drew primarily from case law in the 1970s, with the odd reference to earlier cases in which
foundational principles were elaborated, from Canada or England.34 There is therefore a gap in time
surrounding knowledge of the contract of employment at common law. There is some sense of the
development of particular doctrines in the 19" century in England, although no general history of

common law employment claims over that period exists. But there is almost no knowledge of what

2 See infra p. 14 for a breakdown of reported cases per decade between 1890 and 1979.
* Mark Freedland, The Contract of Employment (London: Oxford University Press, 1976)
** Innis Christie, Employment Law in Canada (Toronto:Butterworths,1980)
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the common law of employment contracts consisted of over the first half of the 20" century. The
image that is often painted is of an area of law that sprang fully formed into existence sometime in

the 19" century, and that has continued to apply in the same manner ever since.

Recent studies on the influence of 20" century welfare statutory regimes on the English evolution
of the binary divide suggest that not only is this not the case, but in fact that statutory
developments had a significant influence on the development of common law doctrines.* And in
Canada it appears as though there was little opportunity to develop the substantive content of the
contract of employment at common law prior to the 1960s and 1970s, simply because of the
paucity of reported cases.? This then is the second reason for the lack of research on the contract
of employment at common law. It is a regulatory regime of profound normative significance but
one formally invoked before the courts primarily by one class of workers. Because it relies on
individual workers to bring claims, because it is substantively oriented towards higher income
workers, and because it is interpreted and enforced by the civil courts, with all of their attendant
costs, there are few reported decisions prior to the 1970s, and most concern the work of higher
income employees.37 What this implies is that, contrary to the judicial belief in the ancient nature of
the contract of employment at common law, it is in fact an area of law of relatively recent
substantive provenance. It is only as of the 1970s that a significant number of cases were brought
to the courts regarding employment contracts, which then tripled in size as of the 1980s, and that
specific rules regarding the rights and obligations of employment were fleshed out at common

38
law.

** Deakin and Wilkinson, supra note 9.

% Christie, supra note 34 at p.3.

*’ It is unclear whether the relatively low number of reported decisions concerning the employment contract at
common law indicates that it was of significant regulatory purchase in the 19" and early 20" centuries between
employers and employees, or that it had little effect on the employment relationship. This is a question of
significant importance, which while beyond the scope of this study, is one | hope to take up in future research.
*® See also Arthurs, Charting the Boundaries, supra note 15 at p. 4.
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Table 1: Summary of Reported Employment Contract Cases, Ontario 1890-1979%

Decade Wrongful Dismissal Property-Related Miscellaneous | Total
Claims
1890-1899 5 1 0 6
2 of which appealed °
1900-1909 18 7 11 36
2 of which appealed 3 of which appealed
1910-1919 22 6 5 33
2 of which appealed 3 of which appealed 1 of which
appealed
1920-1929 15 4 7 26
3 of which appealed 1 cross-claim for WD
1930-1939 7 6 3 16
1 of which appealed
1 cross-claim for WD
1940-1949 5 1 2 8
1 of which appealed
1950-1959 6 6 4 16
1 of which appealed
1960-1969 19 10 6 35
4 of which appealed 4 of which appealed
1970-1979 56 33 5 94
5 of which appealed 4 of which appealed
Totals 153 68 43 270

® The cases are organized by decade of decision. The ‘appeals’ category denotes the number of cases decided
within each decade that were then appealed upwards. Cases that were appealed are only counted once, in the
decade in which the first reported decision was made.

I»

* The “wrongful dismissal” category includes reported motions and decisions concerning wrongful dismissal at
common law. It includes cases that involved statutes, so long as the wrongful dismissal claim was decided on the
basis of common law principles. It also includes cases for both wrongful dismissal and wages owing, and cross-
claims for wrongful dismissal from cases brought by employers on other grounds. The ‘property-related’ category
includes reported motions and decisions regarding requests for interim and interlocutory injunctions, and damages
for breach of restrictive covenant in employment, including contracts for sales of businesses that also included a
separate employment restrictive covenant. It also includes trade secrets and confidential information cases,
accountings for wages and income earned outside employment, and cases concerning ownership over work-
related tools. It does not include copyright and patent cases, because they were decided based on statute. Where
there was a wrongful dismissal cross-claim the case was counted in the wrongful dismissal category. In the
miscellaneous category are cases such as employer claims against workers for quitting without notice, contractual
claims wages owing, cases concerning whether a worker was partner or employee, interpretation and application
of contractual terms, etc. Claims for wages that were decided on the basis of quantum meruit were not included.
For all categories cases that were appealed are counted once.

11
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Given that the common law of employment contracts is formally invoked in the courts primarily by
the least vulnerable workers, why should it be the focus of study? Why not study areas of law that
are used by workers more in need of protection? My reason is simple. As we seek to redesign legal
structures to meet the changing nature of work and production in the 21* century, we need to
better understand the ways in which the legal regimes of employment operated together over the
20" century, so as to fully understand how they are breaking down. The common law of
employment contracts is assumed to play a foundational role in charting the legal boundaries of the
individual waged-work exchange. We need to test this assumption and find about more about this
process. And there are many outstanding questions, questions that are not limited to legal
developments in Ontario and in Canada. How have the courts conceived the content of the wage-
work exchange over the 20" century? What aspects of workers’ labour were alienated through
employment, and what property entitlements, if any, were exchanged through contract? Why and
when did the implied duties that afford the employer a managerial prerogative come to be cast in
contractual terms? Were those duties all remnants of the old master and servant law, or only some
of them? When did the employment relationship take on an open-ended form within a contractual
frame? Where does the doctrine of reasonable notice come from? Was this area of law one that has
always been used primarily by upper status workers? What does it mean to say that work was
contractualized, and when did this contractualization take place? In what order and in what
relationship to one another did these foundational principles and doctrines emerge? What
influence did statutory work law regimes have on the evolution of the common law of
employment? All of these questions matter because each one of these common law developments
and broader conceptual shifts has been determinative in setting the institutional boundaries which
construct the content of other statutory regimes and popular understanding of what work consists
of, who is a worker, what duties one owes, what one owns, how one may be dismissed, and what

one may then recover.

To begin to answer these questions | have therefore undertaken a study of the genealogy of legal
ideas and concepts as they emerge from the judicial discourse of reported common law decisions
concerning employment contracts between 1890 and 1979 in Ontario. | attempt to trace the
lineage of ideas that were embedded into the legal form of the employment contract in its common

law incarnation over the 20™ century, focusing on changing conceptions of what was exchanged in

12
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an employment contract and the legal tools by which to actuate and protect the interests so
created. This examination is set in the context of public law and statutory interventions into the
regulation of work over the time period under study, so that the common law of employment
contract can be reintegrated into the story of work law in Canada over the 20" century. The project
is set in Ontario, so as to both amplify the historical understanding of the particular legal evolution
of the law of work in Canada’s largest province, but also as a case study of the employment contract

at common law more generally.

(2) Project Contours

(a) Scope, Sources and Methods

This study focuses on the history of the common law of employment contracts. It is concerned with
that area of law that is viewed as the intellectual source of modern work law regulation in Canada —
as its originating point. The project is, then, an intellectual history of legal evolution, rather than a
history of work practices. The project covers three eras of the 20" century, organized in
chronological fashion. It begins in the 1890s, as Ontario’s second industrial revolution gets
underway. | begin at this moment in time because, as | will argue, it is between the 1890s and the
end of the 1930s that ideas of property, time, and the tools of managerial control of employment
were organized around an emerging class of white collar workers in Ontario. It is through these
decades that the common law of employment shifted from a purchase of labour power and worker
obedience over periods of months or years, to a contractual idea of work as a specific exchange of
labour services for wages over a working day. The second era of study spans the 1930s to the
1950s, covering the tumult of the Great Depression and the Second World War, and the
reorganization of Ontario’s labour market and economy around Fordist production and the
Standard Employment Relationship. The final era under study is the 1960s and 1970s, when writing
in the field first became common in Canada, and just before common law claims regarding

employment begin to proliferate in numbers during the 1980s.

The primary source material for this project is common law cases reported in print and electronic

reporters regarding employment contracts from Ontario.” The project studies reported wrongful

40 .. . .. . . . .. . .
Reported decisions include decisions in print law reports and, occasionally, decisions available on Quicklaw and
Westlaw that were not also available in print reporters.
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dismissal cases, cases regarding the contractual interpretation and enforcement of employment
agreements, and cases dealing with the property entitlements exchanged through contract
(restrictive covenants, confidential information, property entitlement, etc.). It does not include
cases where the decision is based on a relevant statute, unless some aspect of the decision relies on
the common law. It does include claims for wages at common law, but does not include quantum
meruit cases. A quantum meruit laim permits a worker to recover for services rendered that were
intended to be remunerated, but where there was no express agreement between the parties on

the amount to be paid.*

There are limitations to the ways in which the reported case law can be used as primary source
material. Firstly, analyzing reported decisions does not capture the variety of legal disputes workers
may face in employment. Because workers are vulnerable to dismissal, most may not raise legal
issues with their employers, or seek aid from the courts during the course of employment, instead
simply ‘lumping it’ and finding alternative employment.42 Moreover, the cost involved in bringing a
claim to the civil courts means that cases that are litigated are likely to be brought by higher status
workers, who are more likely to have the financial ability to retain a lawyer and sustain the costs of
litigation. Even where workers did, and do seek to use the law, most 19" and early 20" century
workers were more likely to make use of the wage recovery mechanisms of the master and servant
statute or the Divisional Courts, neither of which were courts of record, rather than bring a common law
claim.® Since the late 1960s, it seems likely that non-unionized workers tend to make use of the
administrative process under the Employment Standards Act to adjudicate workplace disputes, rather

than litigating before the common law courts.

! See for example Chalk v. Wigle (1907), 10 O.W.R. 146 (Ont. H.C. J. T.D.)[Chalk]; Dixon v. Garbutt (1907), 10
O.W.R. 838 (Ont. H.C.J. Weekly Ct.) [Dixon]. There is longstanding disagreement as to whether quantum meruit
claims are contractual or restitutionary in nature. See GHL Fridman, “Quantum Meruit” (1999) 37(1) Alta L Rev 38.
It should be noted that in not including this body of case law, a significant amount of the common law’s treatment
of work done by women is not accounted for, because many quantum meruit claims arose from relationships of
care - housekeeping, nursing, etc.

* Richard Abel, William Felstiner and Austin Sarat, “The Emergence and Transformation of Disputes: Naming,
Blaming,Claiming...”, (1980-1981) 15 L. & Soc’y Rev. 630

* See infra chapter 2 at notes 46, 47, 50 for more information on the terms of recovery under different wage
recovery mechanisms prior to the mid-20" century.
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There are also a series of structural biases involved in which cases are reported. There are many more
claims filed than reported. We do not have records on how many employment-related claims were
filed, and how many were settled or otherwise withdrawn, and why. Moreover, first instance
decisions are often unreported, and they tend to contain a fuller factual record of the relationship
between the parties. Those lower level decisions that are reported are generally selected by a law
report editor, and are therefore subject to the personal priorities of the editor and their
understanding of what constitutes a significant legal issue. While almost all appellate level decisions
in Ontario are now reported, whether or not cases proceed to an appellate level court involves
factors such as the complexity or novelty of the legal claim made, which claims can be appealed as
of right and which cases appellate courts must accept for consideration, and the financial ability of
the parties to sustain protracted litigation. Workers will often not have the financial ability to
appeal unfavourable decisions to an appellate level court, such that there is a bias within reported
decisions in favour to those workers with the financial ability to maintain litigation, as well as to
guestions that the legal community considers of general significance. For all these reasons a focus
on reported decisions does not speak to the typical legal problems workers faced in employment in
a given time period, nor to the total volume of cases brought to the courts in any given period of

. . . . . . . . a4
time, nor to the social history of workers’ interaction with law or experiences in employment.

What reported decisions can provide is material through which to trace the intellectual history of
legal decision-making in the courts. | use reported decisions as a lens through which to deconstruct
the relationships and linkages built between legal concepts and ideas that defined what the
judiciary and legal practitioners understood as constituting the wage-work exchange at common
law at different periods of time. Using the recorded cases of different eras allows us to decode the
nexus between different legal ideas at different historical moments.*” | hope that this focus will
provide insight into the intellectual trajectory of the common law of employment, its relationship to

the political and economic contexts in which that trajectory unfolded, and provide sufficient details

“ For a general description of the relationship of disputes to legal claims before courts, see Abel, Felstiner and
Sarat supra note 42; Marc Galanter, “The Radiating Effects of the Courts”, in Empirical Theories about Courts, K.O.
Boyum & L. Mather (New York: Longemans, 1983) 117 at p.118-121.

* Simon Deakin."The Contract of Employment: A Study in Legal Evolution "(2001) ESRC Centre for Business
Research WP203 at 1-2.
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on the scope of the “law on the books” so as to aid with projects that investigate its relationship

with the “law in action”.

As noted, the primary source material for this study is the reported decisions of the Ontario courts
and the Supreme Court of Canada. | utilize a sample of approximately 270 reported cases over the
80 years span of the study. For the period prior to 1900*, | manually searched all published cases in
Ontario related to waged work®’ from the Court of Common Pleas from 1877-1899*, the Queen’s
Bench from 1877-1899%, the Chancery court from 1881 to 1889, and the Court of Appeal from its
creation in 1881 to 1900°". | also consulted the Annual Report of the Inspector of Division Courts for
the Province of Ontario (1880, 1882-1900).>” From 1900 until 1970 | searched Quicklaw online for

all cases in Ontario and at the Supreme Court of Canada under the search terms: “master and

n o u

servant”,

”nu 2l

employment contract”, “employment and contract”, “wrongful dismissal”, “employment

n u n u

reasonable notice”, “covenants not to compete”,

and dismissal”, “ confidential information”,

“trade secrets”.”® In terms of secondary sources, for the period between 1875 and 1900 | consulted
the Upper Canada Law Journal and Local Courts Gazette, the Upper Canada Law Journal and
Municipal Courts’ Gazette, the Upper Canada Law Journal (new series), the Canada Law Journal, and

the Canada Law Times. | also consulted magistrates’ handbooks and treatises of the era, primarily

® began systematically collecting cases in 1877, the year the criminal provisions of the Master and Servant Act
were repealed. But | consulted cases, where available, beginning in 1847, when the Master and Servant Act was
first enacted in Ontario.

| consulted cases regarding dismissal from work, contract interpretation, work and labour claims, seduction,
negligence, railway-related claims, interpretation of master and servant law, mechanic’s liens, statutory labour,
and wages. There was little consistency in the manner of their indexation over the 19" century. For this study,
however, | used only cases that were common law contractual claims regarding employment and did not rely on a
statute or other area of private law.

8 Reported in the Report of Common Pleas, the Upper Canada Common Pleas Reports, the Digest of Cases at
Errors and Appeals, QB, Common Pleas and Chancery, and the Ontario Reports.

9 Reported in the Upper Canada Queen’s Bench Reports (Old Series); Queen’s Bench and Practice Reports 3"
series); and Ontario Reports.

>0 Reported in the Ontario Reports.

>t Reported in the Ontario Court of Appeal Reports and the Ontario Practice Reports.

> Annual Report of the Inspector of Division Courts for the Province of Ontario, (Toronto: King’s Printer, 1875-
1920). Division Courts were not courts of record, although they were likely to be a primary venue for hearing
employment contract cases because they held a jurisdiction to hear civil claims for no more than 40 shillings as of
the 1840s. The Annual Report does not break down the nature of the claims, other than in regards to torts and
replevin claims, and so provides little indication of the degree to which the Division Courts were used for work
related claims.

>*| then excluded cases that were not directly related to the contract of employment at common law. In some
instances, where cases elaborated under different regimes were then utilized in regards to the contract of
employment, they were then included in the study.
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from England. There were no Canadian treatises on the law of employment in the 19" century,
although a Canadian edition of a British treatise was published in 1906 (with notes on Canadian
cases).”® English case law and treatises were consulted to the extent that they informed the
development of Ontario jurisprudence. Research on 19" century English common law of
employment cases was primarily accomplished by locating cases discussed in leading treatises and
more modern recent writing on the period. Where appropriate, American case law and
commentary were also consulted, either as a doctrinal source or as a comparative tool for charting
Ontario’s legal evolution. To the extent that the courts of Ontario used case law from other

provinces, they were also examined.

(b) Legal Genealogy and Social Change

A study focused on the evolution of the common law of employment contracts necessarily involves
broad questions about the relationship of law to the social and economic development of
employment practices for the period of time under study. Put more concretely, it engages
guestions of law’s relationship to social change, and the impact on law of social change. The
relationship of micro-level doctrinal legal change to meta-level historical shifts is notoriously
difficult to pin down.”® In long time frames and at a high level of analysis, it is possible to discern
characteristic elements of liberal law that align with the socioeconomic formations that constitute a
system of capitalist production. This instrumental understanding of the law’s development,
however, does little to explain the day-to-day legal decisions that are often inconsistent with the
interests of capitalist needs. *® There are not, in my opinion, any current theoretical approaches

which convincingly resolve the causal relationship between the meta- and micro- levels of legal and

>* Charles Manley Smith, Treatise on the Law of Master and Servant, including Therein Masters and Workmen in
Every Description of Trade and Occupation; with an Appendix of Statutes 6th ed. with notes on Canadian law by
A.C. Forster Boulton (London : Sweet & Maxwell, 1906). The first Canadian treatise on workplace law was
published in 1919. See Walter Lear, Labour Laws: or the right of employer and employed (Toronto: Law Books,
1919)

> Eric Tucker suggests that it is possible to distinguish between an abstract level series of elements that
characterize a liberal legal order while also understanding that their micro-level formation are the processes of
historically specific contestations between classes and different social orders. See Eric Tucker, “Who’s Running the
Road? Street Railway Strikes and the Problem of Constructing a Liberal Capitalist Order” (2010) 35(2) Law & Soc
Inquiry 451 at 456.

> Christopher Tomlins, Law, Labor, and Ideology in the Early American Republic (Cambridge University Press, 1993)
at 294,
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social change.”” The relative autonomists perhaps come closest, but for the reasons shortly
explained, | cannot entirely adopt their analysis. Relative autonomists tend to view the legal order
as taking on high level characteristics conducive to capitalist market relations. They also recognize,
however, a certain degree of autonomy in law’s evolution. *% In this sense relative autonomists
reject an older form of Marxist theorizing that presents the law as simply a mirror of class relations
and a tool of class oppression. Rather, they argue, the law’s autonomy is qualified because the state
needs to act beyond the interests of the capitalist classes to legitimize itself and the legal system.>
Where | share the relative autonomist description of liberal law at a meta-level, | tend to view less
obvious alighment between the needs of capital and the specifics of doctrinal change at a micro-
level of analysis. It is also for this reason that | am unable to speak definitively as to the causal

relationship between micro- level and meta- level legal or social change.

Instead, for the purposes of this study | focus on micro- and meso-level interactions. | argue that
common law change occurs in a reciprocal relationship with the socioeconomic context in which it
operates. On the one hand, common law legal change (as distinct from legislative change) follows
from the circumstances of the parties that use it. In this sense the background and existing context
of parties are likely to provoke the types of legal claims they make. At the same time as legal change
is initiated by the needs of parties who invoke it, those parties will use the categories of existing

legal thought to shape the manner in which they ask for their needs to be met. The existing

>’ The main schools of thought about the relationship of law to social change are Weberian-inspired
“autonomists”, such as David Trubek, “relative autonomists”, such as Isaac Balbus, who draw on Nico Poulantzas’
theorizing on the relationship of the ruling classes to the state, and “instrumentalists”, such as Lawrence Friedman.
The debate here generally revolves around the question of whether and to what extent law is a separate and
autonomous sphere of action than social and economic relations, or whether the law is simply a mirror of social
and economic relations. See David Trubek, “Max Weber on Law and the Rise of Capitalism” (1972) 720; Balbus,
supra note 27; Lawrence Friedman, A History of American Law (New York: Simon & Schuster, 1973). See also
Christopher Tomlins, “How Autonomous is Law?” (2007) Annual Rev Law Soc Sci 45, for a deeply engaged overview
of legal debates over the law’s autonomy and the current state of theorizing on the question.

>8 Balbus, supra note 27; Mark Tushnet, “Perspectives on the Development of American Law: A Critical Review of
Friedman’s ‘A History of American Law” (1977) Wis L Rev 81; Eric Tucker, “The Law of Employers Liability in
Ontario, 1861-1900” (1984) 22 OHLJ 213 at 267-269.

> This description of the partial autonomy of the state from class relations, and of the state’s law, bears some
resemblance to EP Thompson’s analysis of the role and rule of law in Whigs and Hunters (Markham: Penguin
Books, 1975, reprinted 1985). The two approaches diverge, however, insofar as Thompson viewed law’s need for
legitimation as providing leverage to those otherwise oppressed by its content and process. Relative autonomists,
however, tend to view the law’s legitimating needs as central to its oppressive power. See Adrian Merritt, “The
Nature and Function of Law: A Criticism of EP Thompson’s “Whigs and Hunters”” (1980) 7(2) British J Law & Soc’y
194.
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categories of legal concepts therefore tend to shape what directions and changes appear available,
both at an imaginative level, and in terms of the plausibility of the argument advanced. In this way
parties appear to operate within the existing boundaries of the concepts as they are then
understood, even as they seek to change their application and/or meaning. As micro-level legal
change occurs, some elements of the intellectual structure of the older rationale often therefore
stay in place, embedding itself into the adapted rule. As Simon Deakin argues, “[c]onceptual
adaptations are piled on top of each other, with the result that the structure of legal thought at any
given point in time incorporates forms which, although in some sense superseded, nevertheless

continue to shape the path of the law.”®°

Thus the content, as much as the request for change itself,
will be highly path dependent, relying on individuals with the need, motivation or capacity to
pursue a legal claim, on the arguments devised by counsel, on the background, approach, and

mood of the judiciary.

Christopher Tomlins suggests that the contradiction between the law’s seeming micro-level
response to context and its meso-level need for ongoing consistency can be explained by the legal
system’s operation as a modality of rule.

Concern for consistency demonstrates law’s sensitivity to its social context, but as a
discursive practice in itself consistency is also the foundation upon which is built law’s
potent ‘ideology-effect’ of legitimation. The pursuit of consistency thus demonstrates law’s
responsiveness to its context, the achievement of consistency simultaneously reinforces
law’s claim to authority over that context — its claim to tell the truth.®

This process of micro-level adaptation solidifies certain mid-level legal understandings into shared
institutional norms and practices. These shared norms come to represent the assumed bases of
entitlements, as well as the boundaries of conceptual categories that are deployed in broader
social, economic and political discourse. But as legal practices take on this institutional shape, the
contingent nature of the boundaries built into the contours of the conceptual categories often
become invisible, presented as naturalized products of common sense. The contingency of their
emergence and of their content is often lost from view. The fact that legal forms hold no intrinsic

meaning — that they are given different content at different moments in time — becomes

% peakin, Legal Evolution, supra note 45 at p. 6
* Tomlins, Ideology supra note 56 at p.294.
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obscured.® As Marxists and Critical Legal Scholars remind us, line-drawing is not a politically neutral
activity: categories not only legitimize but naturalize concepts, masking the normative implications
of the boundaries devised, adding and subtracting relationships from the arena of legal
contestation. As stated by Karl Klare:

The peculiarity of legal discourse it that it tends to constrain the political imagination and to
induce belief that our evolving social arrangements and institutions are just and rational, or
at least inevitable, and therefore legitimate. The modus operandi of law as legitimating
ideology is to make the historically contingent appear necessary.63

A study of the way micro-level change solidifies into conceptual frames of understanding within the
realm of the common law serves to elucidate the previous histories of existing concepts, the
reasons and methods for their evolution, emphasizing those concepts that remain and those that
have been lost from view. Such a method is particularly logical in regards to an area of law of which
many claims are made, but little is known, as is the case with the contract of employment at

common law.

(3) The Central Argument and Chapter Breakdown

Rather than a static, 19th-century based area of law, the following chapters will depict the law of
employment contracts as one that took on modern form in the 20" century, a product of slowly
evolving concepts that were deployed for different purposes in different socioeconomic contexts. It
is an area of law that was constructed by amalgamating previous doctrines and concepts and
redeploying them within changing circumstances, rather than forging radically new paths where the
context of their operation shifted. The boundaries of what was exchanged in the wage-work
contract were negotiated and re-negotiated over time. Over the 20" century that negotiation
occurred primarily between notions of contract and property, and over two main periods of time.
Between the 1890s and the end of the 1920s, and then between the 1960s and the 1970s, in
property-related and wrongful dismissal claims workers and employers struggled over the property
interests exchanged by contract. As the boundaries of the exchange were contested in the different

eras under study, the legal tools with which to manage the content of that exchange were

%2 Karl Renner The Institutions of Private Law and their Social Function (Originally published London: Routledge &
Kegan Paul 1949, reprinted by Transaction Publishers, 2010) at 51-53.
® Karl Klare, “The Public/Private Distinction in Labor Law” (1981-1982) 130 U Pa L Rev 1358 at 1358.
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simultaneously adjusted, based on the changing nature of the labour process and the elements of

the labour force regulated by the common law of employment at any given moment in time.

Thus although most of the current doctrines that organize the law of employment contracts are of
19" and early 20" century origins, many of them had altogether different uses than they do
currently. This is particularly true of the law in Ontario. As we shall see, prior to the 20" century the
Ontario judiciary took relatively little initiative to adapt the emerging law of employment contracts
in England to the needs of a newly expanding post-colonial economy. The particularities of the local
context instead made themselves felt by the nature of the claims asserted, which in turn reflected
the socioeconomic context of local relationships of production. By the 20" century, however, there
was an almost simultaneous evolution of the common law of employment contracts in Ontario.
While the courts of England only began to hear claims that revealed the changing social and
economic realities of work some decades after their second industrial revolution, the judiciary in
Ontario did so just as the province underwent its own transition to industrialization.®® This meant
that while the law adapted slowly in England, it was simultaneously applied in Ontario in a manner

that seemed to mirror the rapid socioeconomic changes of the early 20" century in Ontario.

Chapter One begins by looking closely at what the contract of employment is in law, and what has
been written on its origins in England, the United States and Canada. To understand the origins of
Ontario law, | then draw together existing sources to detail the evolution of the common law of
employment contracts in England in the 19" century. We then turn to Ontario, providing an
overview of 19" century common law of employment claims and work regulation, set in the context

of a colonial society and economy.

Chapter Two addresses the period of Ontario’s second industrial revolution, 1890 to 1929. During
this era, in response to its own second industrial revolution, a new nexus of ideas began to emerge
at common law in England, which was simultaneously applied in Ontario. This nexus was created
through three significant legal developments in the law of employment contracts over the turn of

the 20" century. The first change was to notions of property rights in employment through the

* Service sector employment was on the rise in Britain as of approximately the 1850s, but appears to have grown
more slowly than in Ontario. In 1856 30.1% of the population was employed in service sector industries, in 1873
service sector employment was 36%, and in 1913 it was 44.6%. See Norman Gemmell and Peter Wardley, “The
Contribution of Services to British Economic Growth, 1856-1913” (1990) 27 Explorations in Economic History, 299
at Table 1(i).p. 301.
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commodification of different forms of labour power that could be exchanged through an
employment contract. The second change was to the tools of managerial control, which moved
beyond the older master and servant duty of obedience to include principles absorbed from the law
of agency into the common law contractual frame, with an increasing focus on controlling workers’
exercise of discretion. The last change was to legal understandings of employment duration. Over
this period the presumption of annual hire, which was so central to the early construction of the
wrongful dismissal claim, was displaced so as to set the scene for the emergence of indefinite
duration employment. Together this nexus of ideas entrenched the first contractual analysis of
employment at common law, which was substantively oriented towards higher status white collar

workers.

Chapter Three focuses on the emergence of the Standard Employment Relationship in Ontario
between the 1930s and the end of the 1950s. It is through this period that internal labour markets
grew within corporations, and job classification systems, seniority principles and career long
employment began to mark the Canadian and Ontarian labour markets. Although the labour market
was in the midst of significant structural change, the number of employment-related claims
dropped dramatically over the mid-century. The reasons for the lack of claims are examined, as are
hints of the new issues that would come before the courts from the social, psychological and

economic investment of workers in SERs.

Chapter Four examines the employment relationship at common law between 1960 and 1979. It is
over these decades that the modern law of employment contracts was forged, amidst the changing
economic and psychological expectations of workers in SERs and the emerging realities of more
precarious service sector work. Over these decades workers and employers engaged in a new round
of struggle over the property rights they exchanged in employment and what rights were created by
that exchange. These struggles were visible both in property-related and wrongful dismissal claims
of the era. The result of such claims was the entrenchment of a limited analysis forged around the
wrongfulness/damages nexus, in Freedland’s terminology, which limited workers’ entitlements into
an ever shrinking frame.®> At the same time as courts limited workers claims for greater property

entitlement in the work relationship, decisions under other employment-related statutory regimes

® Freedland, The Personal Employment Contract, supra note 8 at chapter 7.
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served to reinforce the position of the common law of employment contracts as the residual frame

for regulating non-unionized work in Ontario.

Chapter Five provides some concluding reflections on development the common law of
employment contracts over the 20" century. This chapter begins by synthesizing the results of this
study, examines the shifting relationship between property and contract over the 20" century,
before suggesting directions for future research. Finally, a concluding postscript challenges the

claim that there has been a “return” to contract since the 1980s in the regulation of work.

23

www.manharaa.com




Chapter 1

What is the Employment Contract and What Do We Know of its Anglo-
American Origins?
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(1) What is the Contract of Employment?

Before beginning a historical study of the development of the contract of employment at common
law, we must pause to ask what in fact is the contract of employment, and what does it do? What is
its relationship to waged work? What is the current state of debate on its operation, and what do

we know of its origins? Answering these questions is the project of this chapter.

In legal terms, the contract of employment at common law is usually explained as a negotiated
exchange between two parties equal in law, who determine mutually beneficial terms and
conditions for organizing their relationship. It is thought of as a relationship of ongoing duration and
open-ended in nature. It is open-ended in the sense that while some basic elements of the
relationship will be set a priori, many are likely to shift over time' Because of the shifting nature of
this long term relationship, John Commons suggested that employment is not one contract, but
rather “[...] is a continuing implied renewal of contracts at every minute and hour”.? Mark
Freedland, however, described it as a single continuing contract, which is often described as
relational.®> The concept of the managerial prerogative is the legal mechanism which allows the
employer to unilaterally change some aspects of the work relationship over time.* As part of
employers’ right to make decisions about the organization of their businesses, the managerial
prerogative permits employers to direct and allocate work, and to adjust job tasks and schedules.’
The employer’s power of direction is an implied contractual term of employment. “In return for the

payment of wages, the employer bargains for the right to direct the workforce to perform in the

! This is because the legal regulation of employment is built around a paradigm of long-term, ongoing employment,
often referred to as the Standard Employment Relationship (SER).

? John Commons, Legal Foundations of Capitalism (Clark: The Law Book Exchange, Ltd., 2006) at p.285. Note that
the legal foundations of the contract of employment are very different in Canada and England than in the United
States because of the presumption of at-will employment in the United States. Contrast Commons’ explanation at
p.284-286 of the labour contract in the United States to the employment contract | describe here.

* Mark Freedland, The Personal Employment Contract (Oxford University Press, 2005) at 20; lan MacNeil,
“Contracts: Adjustment of Long-Term Economic Relations Under Classical, Neoclassical, and Relational Contract
Law” (1977-1978) 72 Nw. U.L.Rev. 854 at 890.

* Innis Christie, Roderick Wood and Geoffrey England, Employment Law in Canada, 4" edition (Markham:
LexisNexis Butterworths, 2005) at s.1.7.

® Rebecca Loudoun, Ruth McPhail, and Adrian Wilkinson, Introduction to Employment Relations, (Pearson: Frenchs
Forest, 2009) at p 26
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most productive way.”6 But of course an employer’s right to manage the workforce is rarely
explicitly bargained for. It is instead presumed to exist, and is given effect in law through a series of
implied contractual duties that the employee owes the employer, such as the duties of obedience,

loyalty, fidelity, good faith and confidence.

(a) The Contractual Nature of the Employment Contract

Analysis of the nature of the contract of employment tends to focus either on its origins in a
bilateral exchange, or on its broader labour market operation. For some the regulation of
employment through contract is an exercise in individual freedom. Others view employment’s
contractual form as less benign. For those critical of the contractual regulation of work, a significant
amount of commentary proceeds from the idea that the description of waged work as a contractual
relationship between two equal parties is either incomplete, and/or intentionally obfuscates the

structural inequality of the relationship.

From one perspective the employment contract is viewed as an institution of individual freedom.
Neoclassical economists, for instance, suggest that a system of individual contracting over wages
and working conditions, based on supply and demand, is best suited for producing overall economic
efficiency and for protecting individual freedom of choice.’ This line of analysis tends to focus on
aggregate outcomes regarding economic prosperity and job creation in order to justify the
regulation of waged work through a legal system that protects individual property rights and
freedom of contract. The justification is one of liberty, where the exercise of free contracting rights
is viewed as a method of maximizing individual choice. For analysts such as Richard Epstein,
inequality of bargaining power is inescapable in any context of scarcity, including labour markets.®
Individuals are better off, the argument runs, as a result of the choices they make, even through the

simple choice to enter or abstain from an employment relationship.’

e Hugh Collins, Employment Law (Oxford: Oxford University Press, 2010) at p.10.

’ Bruce Kaufman, “Labor Law and employment regulation: neoclassical and institutional perspectives” in Labor
and Employment Law and Economics, Kenneth G. Dau-Schmidt et al eds. (Northampton, MA: Edward Elgar, 2009)
® Richard Epstein, “In Defense of the Contract at Will” (1984) 51(4) Uni Chi L. Rev 947 at 951.

° Richard Epstein, "Common Law for Labor Relations: A Critique of the New Deal Labor Legislation, A"(1982) 92
Yale L) 1357 at 1372.
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Others, however, are more critical of the contractual regulation of work. One argument focuses on
the extent to which the common law contractual rules governing the employment relationship
differ from those governing other types of contracts, such that the former should be treated as a sui
generis area of law rather than as a subset of contract. Some commentators suggest that the
employment relationship was never completely contractualized because certain features of the
older master and servant system were absorbed into the contractual frame for work regulation in
the 19" century in England. Philip Selznick argues that older master and servant notions of control
and hierarchy continued to be applied at common law to the work reIationship.10 The employment
relationship was contractualized only insofar as it moved from a prescriptive approach, in which the
law actively specified the terms of the relationship and oversaw its day-to-day existence, to an
interpretational and reactive approach, in which the law allowed the parties the freedom of day-to-
day control over the relationship and intervened only upon its dissolution. Alan Fox argues that full
contractualization never occurred in the 19" century because it would have displaced the
employer’s ability to direct the daily administration of the relationship. ™ Instead, the duty of
obedience that grounded the feudal legal system of master and servant law was infused into the
contractual form, providing the employer with the power to exert workplace control.* Ulrich
Mukenberger and Simon Deakin state that “the principle of an open-ended managerial prerogative
to organize work and set the terms and conditions of employment [was] grafted on to the concept
of contract” in the 19™ century.”® The fact of subordination and the ability to control the workforce
became the definitional hallmark of the employment relationship, distinguishing it from other
forms of commercial exchanges and bringing it under the legal auspices of the laws of work.' The
result, according to Fox, is a “[...] legal construction [...] put upon the contract of employment which

. . . 15
left it virtually unrecognizable as contract”.

10 Philip Selznick, Law, Society and Industrial Justice (USA: Russell Sage Foundation, 1969) at 132

Alan Fox, Beyond Contract: Work, Power and Trust Relations (London: Faber and Faber Limited, 1974) at 184
12 Selznick, supra note 10 at p.132

2 Ulrich Muckenberger and Simon Deakin, “From Deregulation to a European Floor of Rights: Labour Law,
Flexibilisation and the European Single Market”, (1989) Zeitschrift fur Auslandisches und Internationales Arbeits
und Sozialrect 153 at p. 157.

" Otto Kahn-Freund, “Servants and Independent Contractors”, (1951) 14(4) MLR 504. In Canada the legal test
surrounding the definition of ‘employee’ has evolved beyond the strict application of the control test, but it
remains a significant part of the conceptual inquiry. See Judy Fudge, Eric Tucker & Leah Vosko, The Legal Concept
of Employment: Marginalizing Workers, (Ottawa: Law Commission of Canada, 2002) at chapter 4.

© Fox, supra note 11 at p. 183
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The idea that central features of the employment contract emerge from the law of master and
servant, and were recast as implied contractual terms, is central to the analysis of the extent to
which employment law is fundamentally contractual in nature. The employment contract continues
to be characterized by a large number of terms implied by law, rather than agreed to by the parties.
These terms either stand as presumptions of law unless contractually waived, or are considered so
central to the relationship that they may not be displaced even with party consent.'® Here we
usually think of the managerial prerogative and the implied duties that workers owe their
employers —the duties of obedience, good faith, fidelity, loyalty and confidentiality — as well as the
implied term of reasonable notice of dismissal in Canadian law. Not only is the number of implied
terms unusual, but most are implied by law as a matter of policy, regardless of the intent of the
parties, as opposed to those terms designed to give business efficacy to the contract, as is typical in
commercial contracts.'” Theoretically, summary dismissal at common law is justified by workers’
violation of the implied contractual duties, but throughout its history there has been little attempt
to correlate an implied duty to the worker’s breach, such that the bases for cause are often
unmoored from any explicit obligation owed by workers to their employers.'® Finally, employment
contract damages are entirely different from commercial contract damages. The only claim
available for workers is a claim for wrongful dismissal. This claim is framed around what Freedland
calls the wrongfulness/damages nexus, in which the only wrong is the failure to provide reasonable
notice of termination and the only loss relates to the wages and contractual benefits that would
have accrued over the reasonable notice period.”> While in principle workers are able to sue for
other violations of the employment contract by their employers, for which presumably expectancy
damages would be available, in practice this almost never happens. Further, specific enforcement is

not available as a remedy, such that reinstatement in employment is not permitted at common

'® The existence of the implied contractual terms is often explained as based on the intentions of the parties, or
that the parties would have presumed their existence and contracted on that basis, such that the courts are simply
giving effect to the parties’ assumptions. It is an open question whether the implied terms were initially so
notorious because of their wide industry acceptance, or whether the courts asserted their existence for so long
that they came to be accepted by industries and parties.

7 John McCamus, The Law of Contracts (Toronto: Irwin Press, 2005) at p. 732-746.

' This trend is less pronounced in Canada since the Supreme Court’s decision in McKinley v. BC Tel, [2001] 2 S.C.R.
161. Before that however treatises would set out implied duties owed by workers, and then a separate section of
permissible causes for dismissal (misconduct, negligence, etc.) without linking them to any obligation the worker
held under the contract.

" Freedland, Personal Employment, supra note 3 at p. 355.
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law.?® And in Ontario at least, unlike the standard approach to concurrent contract and tort liability,
the courts have sometimes sought to limit workers’ ability of workers to sue in negligence for tort
violation by their employers, on the basis that to do so would be to circumvent the contractual

. . 21
regime for work regulation.

For all these reasons, many argue that the employment relationship is in effect entirely different
from other contract law regimes. But if some analysts focus on the effects of incomplete
contractualization, others argue that it is the contractual form itself that plays a deformative role in
the legal analysis of the employment relationship. From this perspective, conceiving of employment
as a contractual relationship serves to legitimize an inherently unequal exchange. While the parties
to the employment contract are theoretically equal in law, that very same legal equality, according
to Otto Kahn-Freund, serves to mask the economic disparity between the parties that skews the

bargaining process.22 With trademark eloquence Kahn-Freund argues that:

[Tlhe relation between an employer and an isolated employee or worker is typically a
relation between a bearer of power and one who is not a bearer of power. In its inception it
is an act of submission, in its operation it is a condition of subordination, however much the

submission and the subordination may be concealed by that indispensable figment of the

legal mind known as the ‘contract of employment'.23

Similarly, Lord Wedderburn argues that the contractual model that “emphasizes the personal and
voluntary exchange of freely bargained promises between two parties equally protected by the civil
law alone [...] is of course suffused with an individualism which necessarily ignores the economic
reality behind the bargain”. 2* If the contract of employment masks the economic inequality
between the parties, it also obscures their social inequality, which is rooted in the bureaucratic
power held by the employing organization.”> As Hugh Collins has argued, even where workers are
able to exert some market leverage in their contractual bargaining, they are likely unable to exert

significant bureaucratic power, and are thus subject to the role allocation and institutional rules of

hierarchy which have developed within the employing organization.”® The ongoing social power of

2% see Geoffrey England, Individual Employment Law in Canada, (Toronto: Irwin Law Inc., 2008) at p.414-415.

2 Piersferreira v. Ayote, 2010 ONCA 384.

22 Otto Kahn-Freund, Labour and the Law (London: Stevens & Sons Ltd, 1972) at 8.

% Ibid at p. 8.

KW Wedderburn, The Worker and the Law (Harmondsworth: Penguin, 1971) at 77.

zz Hugh Collins, “Market Power, Bureaucratic Power, and the Contract of Employment” (1986) 15(1) Ind Law J 1.
Ibid.
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the employer is deployed through the managerial prerogative, which legalizes the employer’s ability

to direct the work relationship.

For many therefore, the contract of employment is designed to legitimize an exchange that is
structurally unequal. It is unequal in economic and bureaucratic terms, and indeed, to the extent
that one party has the unilateral power to change some of the terms of the exchange during the
contract’s term, it is also unequal in law.?” For Ken Foster, the contradictions between equality and
subordination in law exist by design and are integral to the employment contract form. “The
contract of employment constitutes the employee both as equal partner and obedient subject at

one and the same time. The contract has both formal equality and subordination.”*®

Arguing from a
Marxian perspective, Foster suggests that the continued existence of the managerial prerogative is
not simply an issue of inherited historical remnants but rather that “the duality of the contractual
form reflects the dual nature of the labour process under capitalism itself”.” This argument is an
emanation of a broader Marxian critique of liberal law.*® The common law contract of employment
in its idealized form represents an almost paradigmatic example of liberal law. By framing the
employment relationship as one of contract, individual and formal equality is prioritized as the basis
for the law’s application. Formal equality constitutes workers and employing entities as
commensurable, hiding from view the differences in lived experiences, economic needs and desires
of the parties by rendering them into simple objects of formal freedoms and political equalities.>
Socioeconomic questions are separated from the interests of the law, relegated to a private zone of
market activity in which the law takes no content-oriented role.*? Understood in this way, there is a
parallel between the formal equality of the wage-work exchange, which makes individual lives

exchangeable and experiences quantifiable, and the broader process of commodity fetishism

%7 Most commentators do not characterize the contract of employment as one that is unequal in law, and are
instead concerned with understanding the relationship between the theoretical equality of the parties in law to
the inequality of the relationships on the market. But, cf Christopher Tomlins, Law, Labor, and Ideology in the Early
American Republic (Cambridge University Press, 1993) at 227-228.

?® Ken Foster, “From Status to Contract: Legal Form and Work Relations”, 1750-1850, (1979)3(1) Warwick Law
Working Papers at 6

% Ibid

%% |saac Balbus, “Commodity Form and Legal Form: An Essay on the ‘Relative Autonomy’ of the Law” (1977) 11:3
Law & Society Review 571.

*! Ibid at p. 575-576

*? Ibid at p.578
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occasioned by capitalist production, which strips away the labour basis of productive power so as to

commodify labour as exchangeable through money. **

(b) The Employment Contract as an Exchange of Property

A Marxian analysis reminds us of the centrality of questions of property to the boundaries and
operation of the contract of employment. David Beatty describes the employment relationship, or
waged work®, as a “device for arranging our production reIationships”.35 In Marxian terms, waged
work involves a worker’s sale of his or her labour power to an employer in exchange for wages.*®
Contract is the legal mechanism by which that exchange occurs. Property rights are heavily bound
up with the contract of employment. For the employer, capital production in the form of goods,
services, relationships and ideas is the goal of the employment relationship. But the ways in which
property rights are apportioned between the employer and the worker, in terms of workers’ time,
skills and knowledge, and of the product of the work itself, also have a significant role in
determining the bargaining power between the parties, as well as the social reproduction of the

inequality of bargaining power between them. Contract thus acts as the vehicle for the transfer of

property exchanged through the wage-work bargain.”’

The issue of property rights in employment has been studied primarily in regards to whether and to
what extent employment endows workers with property rights in their jobs, whether they are
entitled to compensation for loss of job security upon dismissal, and what rights they might retain
over their work-product. At common law the focus of such arguments has concerned whether
workers are entitled to compensation for mental distress and/or reputational harm that arises from
the fact or the manner of dismissal. In the collective labour context, trade unions have bargained

for entitlements such as severance to recognize long-term service, which some have argued

* Ibid.

** | use the terms “waged work” and employment interchangeably. This is to be distinguished from the general
concept of work, which includes many activities that have been framed in law as non-work, or non-waged
activities, such as child care, parental care, etc.

** David Beatty, “Labour is Not a Commodity”, in Studies in Contract Law, Barry Reiter and John Swan eds.
(Toronto: Butterworths, 1980) at 318.

*® Karl Marx, “Wage Labour and Capital” in The Marx-Engels Reader, Robert Tucker ed. (WW Norton & Company,
Inc., 1972) at 169-172.

*’ Robert Lee Hale,” Coercion and distribution in a supposedly non-coercive state” (1923) (38) Political Science
Quarterly 470 - 494 .
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constitutes a property entitlement which vests in the worker.* There has been relatively little
consideration of whether workers bargain for more than job security through their employment
contracts however, such as for skills development or knowledge accumulation. More recently,
scholars have sought to analogize workers to corporate shareholders by arguing that workers have
property interests in the firm that arise by virtue of their investment in their employers’ enterprises
throughout the life of the employment relationship. In this way, such scholars suggest, workers
become stakeholders in the corporation, akin to shareholders, whose interests must be considered

by corporate directors in making decisions about the enterprise.39

The stakeholder theory of the firm relies on analysis of the long-term investment of the parties to
an employment contract. This research focuses on the operation of the standard employment
relationship (SER) that undergirded the mid-century Fordist production model.”® The SER has been
defined as employment “which is continuous, long-term, fulltime, in at least a medium sized or

large establishment [...]”*"

. It was an exchange, in the words of Alain Supiot, of security for
subordination. ** Rather than recognizing an employee’s property interests in the employment
relationship, protections for both parties were built through a series of legal, economic and

psychological structures that reinforced a norm of long-term work. According to David Marsden

* For example, see the holding of the Designee regarding severance in his unreported decision, as explained on
judicial review in Re Telegram Publishing Co. Ltd. and Zwelling et al.(1973) 1 O.R. (2d) 592 at para 25.

* Wa njiru Njoya, Property in Work: The Employment Relationship in the Anglo-American Firm (Ashgate Publishing,
2007); Simon Deakin et al., “Partnership, Ownership and Control: The Impact of Corporate Governance on
Employment Relations” (2002) 24 Employee Rel. 335; Janis Sarra, “Corporate Governance Reform: Recognition of
Workers’ Equitable Investments in the Firm” (1999) 32 Can. Bus. L.J. 384; Margaret M. Blair, “For Whom Should
Corporations be Run? An Economic Rationale for Stakeholder Management” (1998) 31 Long

Range Planning 195; Thomas Donaldson & Lee E. Preston, “The Stakeholder Theory of the Corporation:
Concepts, Evidence, and Implications” (1995) 20 Academy Mgmt Rev. 65; Katherine Stone, “Policing Employment
Contracts within the Nexus-of-Contracts Firm” (1993) 45 U.T.L.J. 353; Jonathan R. Macey & Geoffrey P. Miller,
“Corporate Stakeholders: A Contractual Perspective” (1993) 43 U.T.L.J. 401; “Symposium: Corporate Malaise-
Stakeholder Statutes? Cause or Cure: Appendix” (1991) 21 Stetson L. Rev. 279; Marleen A. O’Connor,
“Restructuring the Corporation’s Nexus of Contracts: Recognizing a Fiduciary Duty to Protect Displaced Workers”
(1991) 69 N.C.L. Rev. 1189; Katherine Stone, “Employees as Stakeholders Under Non-Shareholder Constituency
Statutes” (1991) 21 Stetson L. Rev. 45.

* piore and Sabel define Fordism, or mass production, as the substitution of skilled labour for highly specialized
machinery operated by semi-skilled workers on assembly lines, capable of producing large quantities of goods.
Michael Piore and Charles Sabel, The Second Industrial Divide: Possibilities for Prosperity (New York: Basic Books,
1984) at 19-20.

* Ulrich Muckenberger, “Non Standard Forms of Work and the Role of Changes in Labour and Social Security
Regulation”, (1989) 17 Intl. J. of Soc’y of Law 387 at 389.

* Alain Supiot et al., Beyond Employment: Changes in Work and the Future of Labour Law in Europe (Oxford
University Press, 2001) at 1
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workers accepted the open-ended employment arrangement, despite its exploitative potential,
because it created a number of incentive mechanisms which matched the psychological
expectations and economic interests of workers. This was not primarily a matter of law, but of
economic, social and psychological norms which reinforced each other and operated within a loose
contractual framework. ** The SER offered workers wage stability to offset market fluctuations and
changes in the level of individual output over a long period of time.** In return, it provided
employers with workforce stability and protection for their training investments, allowing for future
planning of complex production schemes within vertically integrated firms. These implicit economic
contracts were supported by psychological beliefs about job norms and professional expectations
regarding performance, and finally, were reinforced by the legal structure of the employment

relationship. *°

In legal terms, the long-term nature of the employment relationship was provided for by the two-
tiered structure of the contract of employment. According to Freedland, the first tier involves an
exchange of wages for services."® The second tier contains an ongoing and mutual expectation that
the employment relationship will continue. “The second level —the promises to employ and be
employed — provides the arrangement with its stability and its continuity as a contract”.*’ The
expectations exchanged at the second tier receive legal expression in the form of a claim for
wrongful dismissal. If the contract is only one of wages for service, or only the first tier, it would be
dissolvable at any time, as it is deemed to be under the at-will doctrine in the United States.*® But
the second tier promise allows the worker recourse if the implied undertaking to retain in
employment is not met.* The open-ended nature of the employment contract, and the layers of
economic and psychological expectations that guide its ongoing operation, create a legal structure

that operates as a framework for cooperation rather than as a precise delineation of the terms of

* David Marsden, The Employment Relationship: Theory of Employment Systems (New York: Oxford University
Press, 1999).

* See infra chapter 4, s. 3(a) for a further discussion on the operation of implicit contracts in employment.

* David Marsden, “The ‘Network Economy’ and Models of the Employment Contract” (2004) 42(2) BJIR 659 at 665-
669; Stone, Policing the Employment Contract, supra note 39 at p. 363-366.

*® Mark Freedland, The Contract of Employment (London: Oxford University Press, 1976) at p.20.

* Ibid.

*® Foster, supra note 38 at p.7. Freedland suggests that this two-tiered structure emerged in the mid-19" century
as the English courts struggled to enunciate the actual nature of the waged exchange in law and the basis for a
wrongful dismissal claim. See Freedland, The Contract of Employment, supra note 46 at p. 20.

49Freedland, ibid at p. 20.
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the relationship.50 In Marsden’s terms, the contract of employment is an ‘incomplete contract’,
such that the law focuses only on particular key events or terms, such as dismissal.”* Hugh Collins
describes it as “incomplete by design”, in the sense that the contract is left intentionally incomplete
to allow the employer to adjust the requirements of the job tasks to suit its needs through the
operation of the managerial prerogative.52 This type of long term, open-ended flexible contractual
arrangement is often referred to as relational, as an ongoing series of exchanges within the
framework of an explicit bargain, whose adjustment is mediated by an array of social norms.”* The
loose contractual framework of the relational employment contract therefore supported the
psychological and economic norms of the SER, and, according to analysts like Marsden, allowed

both workers’ interests and employers’ interests to be protected.

In addition to structuring an employment relationship that provided long term investment
protections and incentives to workers and employers, the SER and its contractual incarnation™
were able to take on an important structural role within the broader regulatory system of the 20"
century welfare state. Muckenberger and Deakin depict the welfare state as a series of regulatory
layers, with the waged work relationship at the pinnacle, as the demarcator of socially productive
activity.55 The employment relationship operated as a site of public welfare benefits distribution,
funnelling social welfare benefits from the state to remunerated individuals through private market
relations. Employers also operated as a delegate of state authority, collecting state levies in the
form of payroll deductions. Underneath the employment relationship, and supporting it, were
state-sponsored regulatory schemes designed to provide short term emergency income
replacement. Such schemes, such as social insurance, were often tied to work status (and thus so-
called ‘socially useful’ activity) through qualifications periods based on the length and continuity of

waged work. That type of regulation sat on top again of a set of state-sponsored schemes to

>0 Marsden, Network Economy, supra note 45 at p. 668.

*! Ibid.

> Collins, Employment Law, supra note 6 at p. 9-10.

> MacNeil, supra note 3 at p.900-901.

>* Discussions on the labour market function of the employment contract tend to move back and forth between
references to the ‘contract of employment’ and to the “employment relationship”, so that particular attention is
needed to decipher what is being attributed to the legal form of contract, and what concerns the SER more
broadly.

> Muckenberger and Deakin, supra note 13 at p.156-162. One can also describe the Canadian labour market as
founded upon a ‘liberal welfare state’, in Esping-Andersen’s terminology. Gosta Esping-Andersen, The Three
Worlds of Welfare Capitalism (Princeton: Princeton University Press,1990) at p.26-27.

34

www.manaraa.com



provide longer term income replacement independent of work status, such as welfare or disability
benefits.”® The employment relationship thus operated over the second half of the 20" century in

Canada as a “bridge between the modern business enterprise and the welfare state”.”’

However, if the contract of employment facilitated the operation of the SER, its foundations are
becoming increasingly chimerical. What allowed the SER to take on this central function was its
long-term nature, which was maintained by interlocking mechanisms both internal and external to
the legal regulation of waged work. As employment relationships become of increasingly short
duration, however, the premise which allowed the SER to perform an institutional labour market
function collapses. Without a long-term basis to the relationship, the incentive mechanisms, the
security, the second tier of the employment contract, can no longer be relied on, such that the
substantive entitlements that workers theoretically received in exchange for subordination are now
fading away. And just as the internal benefits of the SER atrophy, its role in linking workers to labour
market protections is undercut. As forms of labour market arrangements proliferate which diverge
from the SER, and increasing numbers of people earn a living through multiple short term contracts,
agency work, temporary foreign and migrant work, part time contracting, etc., they are no longer
able to access the legal protections of the laws of work, either because they do not fall under
traditional definitions of ‘employee’, or because they do not meet the markers of labour market
participation that were designed in function of the norm of long term employment over the 20"
century.”® The contract of employment therefore loses its centrality as a labour market institution,
and cannot deliver the security that incentivized acquiescence to subordination in the manner that
it achieved over the 20" century. Operating increasingly without interaction with other labour
market regimes, the contract of employment now serves as a legal mechanism that transfers all

economic risks on to the worker.

> Muckenberger and Deakin, supra note 13 at p. 160.

>’ Simon Deakin."The Contract of Employment: A Study in Legal Evolution "(2001) ESRC Centre for Business
Research WP203 at 32.

> Stephanie Bernstein, Katherine Lippel, Eric Tucker and Leah Vosko, “Precarious Employment and the Law’s
Flaws: Identifying Regulatory Failure and Securing Effective Protection for Workers” in Precarious Employment:
Understanding Labour Market Insecurity in Canada, Leah Vosko ed. (Montreal: McGill-Queen’s University Press,
2005)_at p. 203.
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(c) The Many Lives of the Contract of Employment

Analyses of the nature, function and purpose of the contract of employment such as those
described above tend to describe it in unitary terms, as if there is a single concept of such a contract
independent of the various different legal regimes that regulate waged work. In particular, there is
often conceptual slippage between the employment contract and the employment relationship.
This is important, because, at least in Canada, the different legal regimes that regulate employment

construct several different types of employment contracts.

The first type of employment contract is the collective bargaining agreement of unionized workers,
or Contract Type 1. In Canada, unionized workers, although hired through a bilateral contract-like
exchange of promises, are governed entirely by the terms of the collective bargaining agreement
between the union and the employer, and the laws relating to collective labour representation;
there is no room for individual variation, derogation or additional terms, unless authorized by the
collective bargaining agreement itself. *® The collective bargaining agreement is interpreted and
applied by labour arbitrators rather than the civil courts. For non-unionized workers, there is in
theory only a single type of employment contract. The prevailing description of this employment
contract presents it as comprised of terms negotiated by the parties and requirements implied at
common law, all circumscribed by a statutory floor of rights that sets the legal baseline of
entitlements above which the parties may bargain.60 Although we have no empirical studies on the

guestion, anecdotal evidence suggests that in practice this type of employment contract, Contract

*% In Canada the existence of a collective bargaining agreement displaces any pre-existing individual employment
contracts. McGavin Toastmaster Ltd. v. Ainscough, [1976] 1 S.C.R. 718.

% The contract of employment in a non-unionized setting is considered a freely negotiated exchange, in which the
terms are set by bargained agreement between the parties. Minimum employment standards legislation exists to
set a floor of entitlements beneath which the parties may not contract, and therefore the boundaries of
permissible negotiations. In Ontario the operation of employment standards as a floor of right was legislatively set
when first enacted. The Employment Standards Act, SO 1968, c. 35, s. 4 [ESA] specified that that “the standards for
rates of wages and vacations with pay required under this Act are minimum standards only and nothing in this Act
affects any rights or benefits an employee under any law, custom, agreement or arrangement that is more
favourable to him than his rights or benefits under this Act”. In the current version of the Ontario Employment
Standards Act, SO 2000, c. 41, the first provision explaining that terms of the Act are minimum standards has been
removed but the latter part provision remains, at s.5(2). See also Machtinger v. Hoj Industries Ltd., [1992] 1 SCR
986 at 18. In addition to the minimum standards, a series of substantive obligations and entitlements exist at
common law that are implied into the contract of all non-unionized workers. Thus, as Mundlak explains, “[...] the
negotiable sphere of the employment relationship is defined by the contours of the non-negotiable provisions”
provided by statute (and at common law). See Guy Mundlak, “Generic or Sui-Generis Law of Employment
Contracts?” (2000) 16 Int’l J. of Comp. Lab. Law & Ind. Rel. 309 at 314.
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Type 2, exists for only a small percentage of the workforce. Workers under Contract Type 2 are
those who are able to negotiate some entitlements above the statutorily imposed minimums,
and/or have the financial ability to bring a civil claim rather than having only access to the
administrative enforcement process of the employment standards’ regimes. The terms of their
employment contracts are usually an amalgam of negotiated terms, employer-imposed terms, and
common law implied obligations, which are interpreted and applied by the common law courts. The

law enforced at common law is designed to afford greater entitlements to higher status workers.

Many workers, however, because of an asymmetry of economic, bureaucratic and legal power, are
likely to have employment contracts that contain terms which are set unilaterally by the employer.
Although we have no empirical evidence about the typical content of such contracts, it is likely that
Type 3 contracts will usually either be silent about the workers’ legal entitlements, or contain only
those terms required by minimum standard legislation such as the Employment Standards Act in
Ontario.®* In contrast to Contract Type 2, workers in Canada under Contract Type 3 are likely to
have their rights adjudicated (if at all) before the enforcement arm of the minimum standards
regime rather than before the courts.®? Thus, these two latter types of employment relationships —
Type 2 and 3 — provide different substantive baseline legal rights, tend to be regulated by different,
if overlapping legal regimes, and are enforced by different adjudicative bodies. In this sense, they

constitute two analytically overlapping but separate employment contracts.

'EsA, supra note 60. A study by the Canadian Policy Research Network in 2001 found that while a majority of paid
workers in Canada have formalized work relationships which are set out in written contracts of employment, a
written contract of employment exists for 97% of unionized workers, compared to 43% of non-unionized workers.
17% of the paid working population surveyed are working only under a verbal employment agreement, and are
primarily employed by small businesses of less than 10 employees. Interestingly, however, according to this study,
69% of workers in temporary work arrangements hold written contracts of employment which contain specific
terms and conditions of employment, although the likelihood that they included any negotiated terms, or that the
workers can afford to use the civil courts, seems minimal. This is bolstered by the finding that workers with lower
levels of education and low weekly earnings have the lowest level of formalization in their employment
relationship, while professional, semi-professional and technical workers report the high levels of employment
formalization. The study also found, somewhat unexpectedly, that managerial employees tended to have less
formalized employment agreements than other professional employees. See Graham Lowe and Grant
Schellenberg, What’s a Good Job? The Importance of Employment Relationships, CPRN Study, No. W |05, 2001 at
p.21-27.

6 England, supra note 20 at p.115. Most workers with only the minimum employment standards are unlikely to
claim their rights at all. Even where they do bring a claim under the Employment Standards Regime in Ontario,
there is such a woeful failure of order enforcement that plagues the province that one commentator has called
Employment Standards ‘rights without remedies”. See Leah Vosko, ““Rights without Remedies”: Enforcing
Employment Standards in Ontario by Maximizing Voice among Workers in Precarious Jobs” presented at the Voices
at Work Conference, Osgoode Hall Law School, Toronto, March 16" and 17" 2012.
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Despite the differences in content and administration between Contract Types 2 and 3, there is no
easy line of separation between them, because aspects of the procedural and substantive law that
governs them sometimes overlap. In theory employment standards legislation creates a minimum
floor of entitlements, above which people can contract. One might have thought, therefore, that
the common law of employment contracts would consist only in procedural rules for the
interpretation of the terms negotiated about the legislative minimums. But the common law of
employment contracts, like employment standards regimes, also creates its own substantive
entitlements. The substantive obligations of the common law of employment take the form of
implied contractual terms, which provide a generic structure to the employment relationship at
common law, some of which can be contractually waived, but some of which cannot. The rights
created by statute do not displace those created at common law, such that common law rights and
available to all non-unionized employees. This means that workers may have rights both at common
law and under employment standards legislation, which are of a similar conceptual nature but
different in scope. For example, unless an employment contract endows a worker with a notice
period greater than reasonable notice or the statutory notice period, that worker may be entitled to
common law reasonable notice of termination is available. At the same time, employment
standards legislation provides statutory notice for those to whom it applies. Thus both statutory
notice and common law reasonable notice purport to act as minimum entitlements, but reasonable
notice tends to provide greater compensation than does statutory notice. This means that those
who can afford to sue at common law enjoy enhanced recovery; those who cannot depend on the
statutory enforcement mechanism and receive much less. Thus the differences between Contract
Types 2 and 3 operate at a socioeconomic level based on bargaining power differentials, which in
turn impacts the legal source of their terms of employment, and suggests which employment law

regime they will be able to access to determine their employment contract entitlements. ®

The common law of employment contracts applies beyond Contract Type 2 in another way. It also
provides the intellectual, normative and interpretive shape to other employment-related legal

regimes, and in this sense applies to all three types of employment contracts. This is manifest in two

% The ESA, supra note 60 is adjudicated at first instance by decision-makers of the Ministry of Labour. A worker
may instead elect to enforce the Act’s terms before the civil courts, but the costs of bringing a civil claim suggests
this will be done infrequently. Boland v. APV Canada Inc., 2005 CanLIl 3384 (ON SCDC), 38 C.C.E.L. (3d) 95 (Ont.
Div. Ct.)
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ways. Firstly, the common law of employment contracts is regularly used as a substantive source to
fill interpretive gaps in statutory regimes. Thus, where employment-related statutes are silent on
definitions, or on the scope of concepts, such as, for instance, the definition of ‘employee’ and
‘independent contractor’, or the conceptual boundaries of constructive dismissal, the common law
will be used to give such concepts meaning and to determine the nature of their statutory
application.®* Secondly, the legal skeleton of the common law of employment contracts continues
to organize all other employment-related regimes, except to the extent that it is specifically
displaced by statute or, in some cases, by negotiation in a collective bargaining agreement. What
this means is that certain basic assumptions about the boundaries and content of the employment
relationship, assumptions that are thought to be of common law origin, manifest themselves across
employment-regimes. Here | have in mind the idea of employment as a contractual exchange of
wages for work, superimposed on an exchange of mutual obligations regarding ongoing work; that
employment provides the employer with ownership of the worker’s labour power during the hours
of work; that the employer owns the property rights over the products created by the worker’s
labour power — physical and sometimes intellectual; and that by virtue of its property entitlements
and the purchase of labour power, the employer holds the managerial prerogative to direct the
relationship and workers owe a duty of obedience. The fact that these ideas have normative
purchase across employment law regimes is one of the reasons that some scholars have begun to

discuss the employment contract as an institution, having both analytical and normative content.®

(2) Research on the Origins of the Employment Contract at Common Law

As the description so far demonstrates, the contract of employment is a legal, economic and social
relationship that is replete with contradictions. It is considered the bedrock institution in the legal
governance of work®, but common law protections are usually invoked only by a small segment of

the workforce. It is a relationship understood as regulated by the general principles of contract, but

* Innis Christie, Employment Law in Canada (Toronto: Butterworths, 1980) at 3.

% Mark Freedland and Nicola Kountouris, “Towards a Comparative Theory of the Contractual Construction of
Personal Work Relations in Europe”, (2008) 37(1) Industrial L.J. 49; Simon Deakin and Frank Wilkinson, The Law of
the Labour Market (Oxford: Oxford University Press, 2005) at 1-18; Simon Deakin. “The Many Futures of the
Contract of Employment”, in Joanne Conaghan, Richard Michael Fischl and Karl Klare, eds., Labour Law in an Era of
Globalization (Oxford: Oxford University Press, 2002) at 179.

*®0tto Kahn-Freund, “Legal Framework” in A. Flanders and H.A. Clegg, eds. The System of Industrial Relations in
Great Britain (1954) at 45.
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one that was arguably never fully contractualized. Itis ostensibly a legal arrangement that
promotes individual liberty, allowing the parties to establish a relationship on terms of their
choosing, in a manner that promotes overall market efficiency®®, but for many workers it is a
relationship of legal, economic and social subordinationeg, or at most an institution of both
subordination and wage security.70 How to square all of these conflicting roles and attributes of the
contract of employment? To investigate these questions, let us take a further look at the literature

on the contract of employment’s emergence at common law.

(a) England
The traditional narrative holds that the law of work moved from status to contract in England in
tandem with the growth of the industrial revolution of the 19™ century and the rise of laissez-faire
notions of market and state.”" In the words of Philip Selznick, “[t]he waning of legal supervision of
the master-servant relation is the most striking feature of the law of employment in the early

72 Most available commentary from the second half of the 19" century viewed

nineteenth century.
the legal nature of the employment relationship as evolving jointly with the general emergence of
unitary principles of contract law. In 1765 Blackstone described work as a matter of private
domestic law, inferring that contract had not yet risen to dominance as the pre-eminent form of
waged-work legal regulation.73 A century later, however, Henry Maine asked in 1861 “whether the
only relation between employer and labourer which commends itself to modern morality be not a
relation determined exclusively by contract”.”* In this view, English law was on a trajectory from
the distribution of legal rights and duties under master and servant laws on the basis of social status
and the household economic unit, towards a system of freely assumed individual obligations

determined by agreement, supervised by the law only on breakdown.”®

* Fox, supra note 11 at p. 181-184; Selznick, supra note 10 at p. 133-135
%8 Richard Epstein, In Defense of the Contract, supra note 8; Epstein, Common Law, supra note 9.
& Kahn-Freund, Labour and the Law, supra note 22 at 8; Judy Fudge, “New Wine into Old Bottles?: Updating Legal
Forms to Reflect Changing Employment Norms” (1999) 33 UBC LRev 129
’® beakin and Wilkinson, supra note 65; Supiot, supra note 42 at p.1.
"L R. W. Rideout, “The Contract of Employment” (1966) 19 CLP 111 at 112.
72 Selznick, supra note 10 at p. 131. Selznick is an American author, but was commenting on English law with this
statement.
73 William Blackstone, Commentaries on the Laws of England (1765-1769), Book 1, ch. 14
Z: Henry Sumner Maine, Ancient Law, (London: John Murray, 1920) at 319.
Ibid.
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The “status-based” system of work regulation that was said to be displaced by contract in the 19"
century emerged from the law of master and servant, a statutory regime first enacted in England in
the wake of the Black Death of the 14™ century.”® The law of master and servant was a penal
system of compulsory labour, designed to regulate labour mobility and wage rates. It applied to the
waged-work relations of servants in husbandry (agricultural workers and household servants),
labourers, and artisans.”” In the 16™ century the system was reorganized with enactment of the
Statute of Artificers in 1543, and was thereafter interwoven with the Laws of Settlement and the
Poor Laws in the 17" century.78 Together these statutes created a comprehensive system for
regulating the labour market, through centralized wage-setting, prohibitions on wage competition

amongst employers, control of labour mobility and parish poor relief.”® While statutory in nature,

’® The Ordinance of Labourers and Servants, 23 Edw. Ill; The Statute of Labourers, 25 Edw. Ill, stat.2; L.R. Poos,
“The Social Context of Statute of Labourers Enforcement” (1983) 1(1) Law & Hist. Rev. 27.

7 The statutes applied to three types of workers - conceptual classifications that have had long term implications.
The statutes purported to regulate the work of the crafts, also referred to as artisanal workers, servants in
husbandry, and labourers. Craft workers were skilled trade workers, whose work was also heavily regulated by the
guilds, and over time, municipal regulation. Servants in husbandry and labourers, on the other hand, were both
types of agricultural workers. The distinction between servants and labourers was less about the nature of the
work and more about the relationship to the master and his household. Agricultural and domestic ‘servants’ were
usually unmarried, living within their masters’ households, and hired annually. They therefore had more personal
relationships with their masters, and could be made to work at any time of the day or night. Service in husbandry
was usually transitional, a position assumed as one left one parents’ home, seeking to amass enough resources to
marry (or to meet someone to marry). ‘Labourers’, on the other hand, were usually married, hired daily or weekly,
and could work for multiple employers, as well as engaging in subsistence farming. ‘Labourers’ were conceived of
as more independent workers, even if of lower social status, with less of the heavy strain of familial paternalism
then was imbued in the legal conception of a ‘servant’, and with specifically delimited tasks. Artificers were highly
skilled trades people, regulated by the guild and municipal rules. They could be masters, engaging journeymen and
apprentices. See Ann Kussmaul, Servants in Husbandry in Early Modern England (New York: Cambridge University
Press, 1981). See in particular appendix 1 for a consideration of the various meanings of servant and labourer, and
what type of work was considered under each term. This has been the subject of ongoing dispute since C.B.
Macpherson’s discussion on the Putney Debates and the position of the Levellers on the free franchise. See C.B.
Machperson, The Political Theory of Possessive Individualism: Hobbes to Locke (Oxford: Clarendon Press, 1962) at
chapter 3. See also Robert Steinfeld, The Invention of Free Labor: The Employment Relation in English and American
Law and Culture, 1350-1870 (Chapel Hill: The University of North Carolina Press, 1991) at p. 17-22; Douglas Hay,
“England, 1562-1875: The Law and Its Uses” in Douglas Hay and Paul Craven eds., Masters, Servants, and
Magistrates in Britain and the Empire, 1562-1955 (North Carolina: University of North Carolina Press, 2004) at p.
63.

78 The Statute of Artificers, 5 Eliz. c. 4 [Artificers].

7 What, together, Karl Polanyi called the Code of Labor. Karl Polanyi, The Great Transformation (Boston: Beacon
Press, 2001) at p. 91. As of the Elizabethan era labour mobility was regulated by the interplay between the Statute
of Artificers, the Laws of Settlement and the Poor Laws. The Statute of Artificers specified that work was
mandatory for the able bodied, and, once employed, workers could not leave their parishes without their master’s
permission. They thus could not travel to find employment. These requirements were integrated with the 17"
century Laws of Settlement, which specified that parish officers could remove people not born to a parish it they
were likely to become chargeable it, meaning that the parish became responsible for their upkeep under the Poor
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the laws of master and servant were bolstered by a complex body of case law, as well as particular
customs and practices from different industries. The enforcement of master and servant law was
the jurisdiction of justices of the peace. Worker violations of their employment contracts could be

punished by penal sanctions, while employers were subject to civil fines for mistreatment.

Towards the late 18" century and into the early 19" century a series of newer statutes were
enacted to regulate the work of emerging industrial occupations, just as other central features of
the master and servant system began to fall into disuse. These newer statutes were mostly
designed to extend and clarify the coverage of master and servant law to artisanal craft work,® but
they also increased the disciplinary and punitive aspects of the system. 8 Robert Steinfeld argues
that the statutes of the 18" and 19" centuries were innovative because they stripped away the
paternalist obligations of the Elizabethan system and left only a contractual scheme that used
punitive sanctions for the enforcement of its terms. The purpose of these statutes, according to
Steinfeld, was to forcibly inculcate the new values of free-will contracting — to force impecunious

workers to respect their contractual promises.®” Deakin and Wilkinson similarly argue that the

Laws. As of 1691, however, servants hired and serving under a yearly hiring contract were permitted to stay
beyond the year in a parish not of their birth, and could not be removed from the parish even if they became
destitute. As of the late 17" century the question of whether or not a servant was hired under an annual hire
contract thus became a central point for litigation between parishes trying to minimize their relief obligations. See
generally Deakin and Wilkinson, supra note 66 at chapter 3; Norma Landau, “Who was Subjected to the Laws of
Settlement? Procedure under the Settlement Laws in 18" Century England” (1995) 43(2) Ag. Hist. Rev. 139.

8 wWollen Manufactures Act 12 Geo.l, c.34 (1725) and amended in 1740, 1756 and 1809; Hats etc. Manufactures
Act, 17 Geo. lll, c.56 (1777); Journeymen Tailors Act, 7 Geo. |, Stat.1, ¢.13 (1720) amended in 1768; Silk
Manufacturers Act, 13 Geo. lll, c.68 (1773) amended in 1792; Cotton Mills Act, 59 Geo. Ill, c.66 (1819) amended in
1825 and 1831.

8120 Geo. I, ¢.19 (1747); 31 Geo. II, c.11 (1758); 6 Geo lII, c. 25 (1766); 4 Geo. IV; c.34 (1823).

& For Steinfeld, the new statutes of the 18" and 19" century had a two-fold, related purpose: firstly, employers
sought to hold workers to their employment obligations in an era when the social structures that had impeded
labour mobility began to recede. Secondly, these statutes were designed to aid in the project of free market
creation, to bolster the use of executory contracts and the doctrine of consideration. The expansion of modern
contract theory’s dependence on the protection of promises was thought to be jeopardized by the lack of property
amongst the working class. For the modern industrial economy to function on a contractual basis, legal protection
had to be afforded to promises, as promises provide the mechanisms by which legal protection could be provided
to interlocking chains of goods production. This was thought to necessitate a fundamental change in market
mentality and behaviour amongst workers and the lower classes, who needed to be convinced of the importance
of respect for the legal promises in market transactions. With little property, many could not afford to pay a
damage award for breach, and therefore without something more than a financial order, there would be
insufficient incentive to uphold economic promises. For this reason penal sanctions and hard labour were thought
necessary, as a method to physically and forcibly convince workers of the consequences of violation for
contractual promises. Robert Steinfeld, Coercion, Contract and Free Labor in the Nineteenth Century (New York:
Cambridge University Press, 2001) at chapter 2.
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statutes of the 18" and 19™ centuries were enacted amidst the active dismantling of the pre-
industrial corporatist system of production.®’> The purpose of these statutes was to enforce
industrial discipline over the work of industrial labourers and artisans, as well as agricultural

workers.®

The coverage of these new statutes was the subject of litigation at the turn of the 19th century.®> In
a series of cases the courts declared that the laws of master and servant did not apply to the work
of certain occupations, such as domestic servants, menial clerks, and higher status professions.86
Such workers therefore only had access to the common law courts for their work-related claims. It
is on the basis of these claims that the common law of employment contracts is said to emerge. The
traditional story of the emergence of the common law of employment contracts suggests that it
came to eclipse the law of master and servant in the early 19" century, even though the penal
sanctions of master and servant law remained in force until 1875. According to Sidney and Beatrice
Webb, and later, Daphne Simon and Brian Napier, central elements of the master and servant
regime, such as wage fixing, rules for trade entry, and the compulsion to work, were no longer
actively applied by the early decades of the 19" century.87 Simon argues that by the mid-18™
century, commercial practices had shifted sufficiently towards a capitalist model of production that
wage fixing was no longer necessary to keep wages low, and trade entry rules acted to retard the
aggregation and expansion of commercial ventures. Thus by the early 19" century, the provisions of
the Statute of Artificers concerning the regulation of the work day, the limitation of wages, and
“general compulsion to labour” had been abandoned in practice, and “only one thing remained,

namely the punishment of the servant for leaving or neglecting his work”.%

The penal sanctions for contract breach were repealed in 1874, the product of a long fought battle

begun by trade unionists in the 1840s against the brutality of the penal sanctions and against the

® In this context corporatism refers to the organization of society into groups based on common status and
interests, such as agricultural, business, military, patronage groups, etc.

# Deakin and Wilkinson, supra note 65 at p. 62.

¥ see Christopher Frank, Master and Servant Law : Chartists, Trade Unions, Radical Lawyers and the Magistracy in
England, 1840-1865 (Ashgate Publishing, Online Edition, 2010) at 31-37.

¥ See infra fn 169 and 170 for a discussion of these cases.

87 Daphne Simon, “Master and Servant”, in John Saville, ed., Democracy and the Labour Movement (London 1954)
at 197-198; Sidney and Beatrice Webb, The History of Trade Unionism (London, 1911 edition) at p. 52-53. See also
Brian Napier, The Contract of Service: the concept and its application (D.Phil., University of Cambridge,1975) at
p.59 & 72.

* Simon, ibid at p. 198.
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presumption of annual hire that was integral to the law of master and servant. 8 The annual hire
presumption held all employment contracts to be of annual duration unless explicitly fixed
otherwise, such that neither party could end the relationship in the absence of cause, or three
months notice prior to the end of the term. In the 19" century the notice requirement was used as
a strike-breaking tool, permitting employers to fire workers who went out on strike.* According
Daphne Simon, in testimony before House of Commons W.P. Roberts, “the miner’s lawyer”, argued
for equality of treatment for workers with their employers. When asked if he “would treat labour as

VN

you would any other commodity”, “merely as an article to buy and sel

|"

, he replied simply, “Yes”. ot
To be treated as any other commodity would require bringing work regulation onto a contractual

model, which would provide at least formal equality between the parties.

Under the master and servant system employment was considered a private domestic
reIationship.92 As Steinfeld argues, employers’ right of control over their workers was understood in
law as founded in familial jurisdiction over their person, in the sense that workers were considered
part of the employer’s household, as well as in a property right over worker’ services.” The
transition from status to contract therefore required the commodification of workers’ labour, such
that workers could own and sell their labour separately from themselves. Writing in 1867 Marx

explained that:

[The worker] and the owner of money meet in the market, and deal with each other as on
the basis of equal rights, with this difference alone, that one is buyer, the other seller; both,

8 Sidney and Beatrice Webb, The History of Trade Unionism (London, 1911 edition) at p. 232-233. What was
repealed in 1875 were the penal sanctions of the statutes, effectuated by the amendments introduced with the
Conspiracy and Protection of Property Act 1875, 38 & 39 Vict., c.86. See Simon, supra note 87 for a description of
the campaign that led to their repeal. The Employers and Workmen’s Act, 38 & 39 Vict., c.90 (1875) was enacted to
take its place. See Deakin, The Contract of Employment, supra note 57 at p. 24.

% When workers went on strike, they were considered to have left their employment without providing the three
months’ notice prior to the end of the annual term. They faced prosecution under master and servant laws for
failure to provide notice, and unions and union activists could be sued for the tort of inducement to contract
breach. Sanford Jacoby, “The Duration of Indefinite Employment Contracts in the United States and England: An
Historical Analysis” (1982) 5 Comp. Lab. L.J. 85 at 96-97.

ot Simon, supra note 87 at p. 199.

%2 Blackstone identified master and servant relationships as one of the three great relationships of private
economic life. The other two were the relationship between husband and wife, and the relationship between
parent and child. See Blackstone, supra note 73 at chapter 14.

 Robert Steinfeld, The Invention of Free Labor (Chapel Hill: University of North Carolina Press, 1991) at p.55-57. As
Steinfeld notes on p.67, an employer’s property right over his or her servant’s services existed against all the
world.
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therefore, equal in the eyes of the law. The continuance of this relation demands that the
owner of the labour-power should sell it only for a definite period, for if he were to sell it

rump and stump, once for all, he would be selling himself, converting himself from a free

man into a slave, from an owner of a commodity into a commodity.**

Marx’s analysis relied on the idea that the worker could sell his or her labour, but also on the

assumption that the employer owned the product of a worker’s labour.

From the instant [the worker] steps into the workshop, the use-value of his labour-power
[...] belongs to the capitalist. By the purchase of labour-power, the capitalist incorporates
labour, as a living ferment, with the lifeless constituents of the product. From his point of
view, the labour-process is nothing more than the consumption of the commodity purchase,
i.e. of labour-power; but this consumption cannot be effected except by supplying the
labour power with the means of production. The labour-process is a process between things
that the capitalist has purchased, things that become his property.>

As production increasingly moved into factories owned by employers, and workers used employers’
tools and raw materials to produce a tangible good, the employer’s right to the final product
seemed to arise by virtue of his or her ownership of all of the product’s inputs (including the
necessary labour power). In this context analysts conceived of the employment contract as the

employer’s purchase of the worker’s physical labour over his or her time in the workplace.96

The traditional story is that just as central features of the master and servant system fell into disuse
in the early 19" century, newer occupations began to emerge that were now organized by the law
of contract. Some viewed this process as a natural evolution which was part of the general rise of
individualism in law and political opinion that accompanied the economic developments of the
Industrial Revolution.”” The legal transformations of the period brought the will theory of contract
to the centre of the organization of state and market, just as the common law of employment
emerged as a subset of general contract law over the 19" century.98 Adoption of a contractual

model of employment provided individual freedom and choice to workers and employers, thus

% Karl Marx, Capital Volume 1 (Marx-Engels Internet Archive, 1995, 1999) at chapter 6, available at
https://www.marxists.org/archive/marx/works/1867-c1/ch06.htm

% Ibid at chapter 7.

% Nicola Cou ntouris, The Changing Law of the Employment Relationship: Comparative Analyses in the European
Context (Hampshire: Ashgate, 2007) at p.19.

ALV, Dicey, Lectures on the Relation between Law and Public Opinion in England during the Nineteenth Century,
2" ed. (London, 1914), lectures iii and iv. Dicey views the 1820s to the 1860s as the heyday of English individualism
in law and public opinion, which was then undermined by the growth of collectivism and socialism in legislation as
of the mid-1860s.

*® Ibid at p.44 and lecture iv; Maine, supra note 74 at p. 319.
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dispatching the formal inequality of master and servant law. Others viewed the transition as less
benign. By the mid-20"™ century members of the industrial relations Oxford School, such as Allan
Flanders, Hugh Clegg, Otto Kahn-Freund and Alan Fox, viewed the common law regulation of work
as a system of economic subordination.”® It was the common law’s antagonism to workers’ rights
that necessitated the legislative interventions at the turn of the 20" century, and provoked the
general English move away from law towards the system Kahn-Freund termed collective laissez-

faire.'®

Alan Fox argued that the employment relationship was never fully contractualized because
master and servant notions of obedience were read into the contractual form during the 19"
century, repackaging the hierarchical notion of a managerial prerogative into the language of
contract, which has been fundamental to its development ever since.’® Nonetheless, for critical
writers, just as for those who viewed contractualization as emancipatory, the contract of
employment at common law, “[was] a product of the Industrial Revolution, and nineteenth-century

. . . L. . . . 102
laissez-faire its principal justification.”

(b) Challenges to the Traditional Narrative in England

Challenges to the traditional narrative of the employment contract’s 19" century origins have
emerged more recently. The initial objection to the traditional narrative focused primarily on the
idea that the 19" century was a period of unimpeded contractual regulation of work.'®® This
objection was not concerned specifically with the contract of employment, but rather with the
extent to which other legal regimes existed and were of significant force in regulating work through

the 19" century. Karl Polanyi in the 1940s described the extent of 19" century social legislation in

% Allan D. Flanders and Hugh Armstrong Clegg, The system of industrial relations in Great Britain: its history, law,
and institutions (B. Blackwell,1954); Kahn-Freund, supra note 22 at p. 7—9.

1% otto Kahn-Freund, Selected Writings (London: Stevens, 1978) at chapter 1.

Fox, supra note 11 at p.181-184. A similar argument was made contemporaneously by Philip Selznick in the
United States. Selznick, supra note 10 at 122-135.

192 R. W. Rideout, “The Contract of Employment” (1966) 19 CLP 111 at 112.

There is another line of revision to the traditional narrative which challenges the idea that the law of master
and servant existed as one body of law from the time of the Black Death until the late 19" century. For some the
argument is that there was no generalized notion of waged-work prior to the 18" century. See Tomlins, supra note
27 at p.232-238. For others the argument is that a new series of statutes were enacted in the 18" century which
were different in kind than the older system of master and servant law because they were focused specifically on
worker discipline while divorced from the more comprehensive system of labour market regulation put in place in
the Elizabethan era. See Brian Napier, The Contract of Service: the concept and its application (D.Phil., University of
Cambridge,1975) at p.103; Steinfeld, supra note 82 at p. chapter 2; Deakin and Wilkinson, supra note 65 at p.62.
Because this debate does not speak directly the narrative | present here, it has not been included in detail.
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England, refuting the idea of a ‘natural’ self-regulating market that existed without legislative aid.'®

Harry Arthurs pursued this idea further in the 1980s, tracing the growth of English legislation on
conditions of work in the early 19" century, and the administrative regulatory apparatus that was

105

created to enforce such statutes.” - Central to Arthurs’ argument is that rather than withdrawing

from the active administration of the work relationship in the 19" century as master and servant

106
Ina

laws receded, the British government was instead highly interventionist over that period.
similar vein, Douglas Hay’s research counters the idea that the master and servant system had
fallen into effective disuse in England by the beginning of the 19" century. Instead, Hay traces the
persistent rise in master and servant criminal prosecutions in England throughout the 19" century,

197 Robert Steinfeld traces the continuity

right up until the repeal of the penal sanctions in 1875.
between employers’ property rights over workers’ labour from the law of master and servant into
the 19" century. Even as central elements of the master and servant system were stripped away in
the early 19" century, Steinfeld argues that the law continued to treat employment as the lease of
workers’ labour to their masters for the entire duration of the employment contract. Steinfeld
argues that an employer’s property interests under the law of master and servant remained

relatively unchanged within the emerging contractual paradigm of the 19" century. The employer

1% Karl Polanyi, The Great Transformation: The Political and Economic Origins of Our Time (Mass: Beacon Street

Press 2001) at 145 and chapter 7.

105 Harry W. Arthurs, “Without the Law”: Administrative Justice and Legal Pluralism in 19" Century England
(Toronto: Toronto University Press, 1984).

1% Ibid.

107 Hay, The Law and Its Uses, supra note 77 at 106-116; Douglas Hay, “Master and Servant in England: Using the
Law in the Eighteenth and Nineteen Centuries”, in W. Steinmetz (ed.). Social Inequality in the Industrial Age
(Oxford: Oxford University Press, 2000) at 243-244. Hay reports that around the mid-19" century the use of the
statutes increased during times of economic growth, and dropped off in periods of stagnation. In terms of regional
diversity in levels of prosecution, the spread seems most related to the specific structure of individual trades,
which tended to operate based on ingrained local/trade practice and engage with the formal law of master and
servant to varying degrees and in varying ways. Preliminary empirical results suggest that areas with
concentrations of competing high wage industries tended to have significant numbers of prosecutions, presumably
used by masters to retain skilled workers in situations where they otherwise would have commanded wage
bargaining strength. Some degree of annual predictability can also be detected in levels of prosecutions, and in
regards to particular offences. For instance, prosecutions for absconding tended to increase in the early months
after the traditional beginning of the annual hire year in October, as workers would have less in the way of wages
owing that they would lose if they left during the annual term. The length of average incarceration also appears to
have increased in the 19" century, two weeks being the average in Middlesex and Westminster in the 17" and
early 18" century, but one month was the average sentence in the 19" century. While available sources make the
issue unclear, there is some indication that whipping was increasingly used over the 19" century. On a general
level, after the 1830s, in regions where the law was heavily used, it appears to become increasingly unequal, as
only 20% of cases are brought by workers in the 1860s, and of the 80% brought by masters, 20% resulted in
imprisonment in the 1860s.
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could still “control, use and enjoy the [worker’s] energies” but the legal ability to do so was
“reimagined as the product of a voluntary transaction between two separate and autonomous

. .. 108
individuals”.

Another direct challenge to the traditional narrative of the emergence and development of the

contract of employment was mounted by Adrian Merritt in a 1982 article.'®

Rather than viewing
the contract of employment as a 19" century issue, she argues that the process of employment
contractualization is one of very recent origin, and ongoing. Meritt argues that up until the 20"
century there were three types of waged-work relationships, quasi-servile relationships of
household service (“servants”), principal-independent contractor relationships between
manufacturers and artisans, farmers and skilled farm-workers, purchasers and tradesmen, and

110 \What occurred

finally, an emerging notion of employment between employer and employee.
over the 19" century was the extension of master and servant concepts from quasi-servile
relationships outwards to transform independent contractors and agricultural workers into

g

‘hands’.*** “[T]he notion of a ‘contract of employment’”, Merritt tells us, “was created to allow the

imposition of the old master-servant relationship on an area of work until then occupied largely by

n112

the ‘independent’ contract.””*“ She concludes that despite the change in nature of the sanctions for

contract breach from penal to civil, the “underlying content of the employee’s obligations today

parallels very closely the duties imposed by [master and servant] legislation”.'*?

Merritt raises a number of interesting questions about the relationship between master and servant
statutes and the contract of employment. In particular she highlights questions about the
relationship between the common law of employment and collective labour law, about the nature
of different legal categories of waged-work in the 19" century, about the political purposes of
contractualization, and about the ongoing jurisprudential confusion within the common law of

employment contracts throughout the 20" century. The problem, however, is that Merritt does not

108 Steinfeld, supra note 77 at 80.

Adrian Merritt, “The Historical Role of Law in Employment” (1982) 1(1) Aus. J. L & Soc’y 56.

Ibid at p. 57.

Merritt formulates her argument as a refutation of the traditional narrative of the historical evolution of
employment law provided by Freedland and Davies and their 1979 Labour Law - Text and Materials (1979) 2nd
edition (Weidenfelds 1984).

1 Merritt, supra note 109 at p. 58.

'S Ibid at p.67
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satisfyingly answer many of the questions she raises. It is not clear from her analysis how the
contractual form served to bring broader categories of waged-workers into the conceptual sphere
of master and servant relations. At some points she suggests contractualization was the end point
of the extension of master and servant concepts, but at others she suggests that was the laws of

master and servant that expanded to cover previously independent contractors.™**

The most express challenge to the traditional history of the contract of employment was recently

115 peakin and Wilksinson reconstruct the

issued by Simon Deakin and Frank Wilkinson in 2005.
historical trajectory of the legal regimes that came to organize the modern labour market from the
18" century onwards. As part of this project they examine the history of the contract of
employment, focusing on the process by which it took on a central institutional role in structuring
the labour market in the mid-20™ century. They argue that contrary to the usual focus on the 19"
century, the contract of employment existed as one legal approach to work among many until the
mid-20" century. Rather than a homogenous legal definition of contractual employment, the
different master and servant statutes defined their coverage on the basis of lists of occupations,
which were subject to different legal rights, obligations and customs.™® Over the late 19" and early
20" centuries a general notion of employment began to take shape at common law amongst those
occupations not regulated by statute, but it was only in the 1940s that the contract of employment
was adopted as the general category of work regulation, as part of the social insurance initiatives of
the Beveridge Report. In so doing, a unified concept of a contract of service was adopted for all

117 .
The construction

waged work, in contrast to contracts for services with independent contractors.
of a general legal notion of employment in England occurred in tandem with other social, political
and economic changes that affected the work relationship, such as the growth of collective

bargaining, the emergence of vertical integration of production processes within enterprises, and

118

the growth of the SER.”™ Together the combination of vertical integration and the growth of long

term employment relationships served to standardize and stabilize the employment relationship in

14 Merritt, supra note 109 at p. 58.

3 beakin and Wilkinson, supra note 66.

Ibid at p. 62-63.

Deakin. supra note 65 at p.180 .

Deakin and Wilkinson, supra note 65 at p. 95-100.
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mid-20™ century England, allowing the long-term open-ended employment contract to emerge and

the Standard Employment Relationship to dominate the structure of the labour market.™*

Although the doctrinal evolution of the common law of employment is not the focus of their study,
Deakin and Wilkinson do attend to the broader question of the contractualization of employment.
They argue that contract of employment cases first emerged at common law in the 1830s and
1840s, in regards to middle class and professional employment, and it is in only in regards to such

occupations that one can properly say that work was contractualized in the 19" century. 120

or
Deakin and Wilkinson, ‘contractualization’ has a particular meaning: it is a process of transforming
the employment relationship into one of mutual obligations, in which some limitations were placed
on the employer’s ability to direct the reIationship.121 This process was not applied to industrial
workers in the 19" century, who continued to be regulated by the master and servant acts, and the
Employee and Workmen Act after the repeal of criminal sanctions.?? It was only in the early years
of the 20" century that the contractual model of middle class work was extended to industrial,
agricultural and domestic workers, under the influence of the growing welfare state of the 1930s
and 1940s.'® Contractualization was therefore complete when the doctrinal process of imposing
limitations on the employer’s legal right of command merged with the growing institutional use of
the employment relationship “as a vehicle for channelling and redistributing social and economic
risks, through the imposition on employers of obligations of revenue collection, and compensation

. . . 124
for interruptions of earnings”.

Deakin and Wilkinson provide a very different history of the employment contract than the
traditional picture. The key to contextualizing their argument is that they concentrate more on the
institutional evolution of the contract of employment than its doctrinal evolution. They do not
argue that the work relationship was not intellectually recast in broad contractual terms over the
19" century as one of individual exchange, or that there were no common law claims regarding
employment during that time. Rather, they argue that emerging notions of free-will contract were

applied only to some workers and not others, and that contract did not serve as the pre-eminent

9 1pid at p. 105-109.

Ibid at p. at 78-82.

Ibid at p. 14-15.

Ibid at p. 74-78.

Ibid at p. 80

Deakin. The Many Futures, supra note 65 at p. 185.

120
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122
123
124

50

www.manaraa.com



regulatory frame for waged work in the 19" century. According to Deakin and Wilkinson, the
emergence of a general concept of contractual employment was completed as part of the project of
the 20" century welfare state, when the common law principles developed for higher status
workers were extended to the entire waged workforce. Because Deakin and Wilkinson focus on the
treatment of workers under statutory regimes in the early 20" century, however, what the common

law of employment contracts consisted of before the 1940s remains unclear.

(c) The United States

American scholarship on the history of the contract of employment starts from different premises
than English research. In the late 19" century American and English approaches to the legal
regulation of employment took sharply different tracks. At the end of the 19" century the United
States adopted the at-will model of employment, which permits either party to end the
employment relationship at any time, for any reason, without warning. The rule provides such a
starkly different conception of the employment relationship than exists in other legal systems that
most American scholarship on the contract of employment focuses on its particular history.
Because of the focus on the emergence of at-will employment, historical research in the United
States has tended, with some notable exceptions discussed below, to deal primarily with the late

19" century onwards, when the rule was first enunciated.

The work of Christopher Tomlins, Robert Steinfeld and Karen Orren provides most of the research
on the legal regulation of non-unionized work in the United States before the end of the 19"
century.'® As their studies detail, the relationship between master and servant law and contractual
approaches to work regulation in the United States was different than in England. In England the
law of master and servant was a body of statutory law, around which a significant body of case law
developed, adjudicated and enforced at first instance by magistrates and justices of the peace.
Common law employment claims only began to take shape in the early 19" century, still heavily
premised on the substantive content of master and servant law. But in the United States the

evolution of the employment contract seems to have taken a different track. Christopher Tomlins

125 Christopher Tomlins, Freedom, Bound: Law, Labor, and Civic Identity in Colonizing English America, 1580-1865

(Cambridge and New York: Cambridge University Press, 2010); Steinfeld, Coercion, supra note 82; Tomlins,
Ideology, supra note 27; Steinfeld, The Invention of Free Labor; supra note 77; Karen Orren, Belated Feudalism:
Labor, the Law, and Liberal Development in the United States (Cambridge: Cambridge University Press, 1991).
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argues that English master and servant law, although received in the American colonies during the
17 century, was used selectively and recalibrated to local practices over the course of the 18"
century, largely dispensing with the use of penal sanctions.™*® Where they were used, penal
sanctions were deployed around social status structures, targeted at indentured servants and
slaves, rather than at ‘free’ white wage workers. White wage earners were instead subjected to a
civil system of contract, although one in which the damage awards were severe.’” In the 18"
century the only workers treated as ‘servants’ in relationships of direct social subordination were
indentured servants."?® Those in other forms of waged work were regulated at common law prior to
the 19" century. However, for reasons that are unclear, in the early 19" century the courts began
to extend the application of master and servant principles, previously reserved for indentured
servants, by applying English common law doctrines to individuals who were previously in
customer/supplier or independent contractor relationships. In the result, the master and servant
legal regime that had been crafted around a particular type of work was extended to a broader
range of relationships of a commercial nature, and ultimately came to represent a general model
for waged work, vesting in “the generality of nineteenth-century employers a controlling authority
over their employees founded upon the preindustrial master’s claim to property in his servant’s
personal services”.’® Thus, for Tomlins, the English common law contractual approach to
employment was reinterpreted and reframed by the American judiciary by applying master and
servant principles to the contract of employment.130 American treatise writers and judges
constructed a heavily hierarchical general model of employment over the 19" century through the
use of English master and servant concepts, but they did so utilizing language of contract. By
“representing employment relations in the voluntarist language of contract”, Tomlins argues, “the
existence and exercise of power in the employment relationship was [mystified]”. ** If Tomlins’
thesis is correct, then there was a different trajectory in the United States to that of England.

Although beyond the scope of my own study, there is work to be done in comparing the impact of

the development of master and servant law and the common law of employment contract in the

126 Tomlins, supra note 27 at chapter 7 and 8. This is also echoed by Jacoby, supra note 90 at p. 104.

Tomlins, ibid at 240; Steinfeld, Coercion, supra note 82 at 253.
Tomlins, ibid at chapter 7.

Ibid at p. 230.

Ibid at chapter 8

Ibid at p. 269-270.
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same judicial venue in the United States, in comparison to their more separate evolution in the
United Kingdom. Even if the difference in legal venue turns out to be an artificial distinction, it

suggests that caution be exercised when using American and English research interchangeably.

Robert Steinfeld’s research emphasizes the thinness of the distinction between free and unfree
labour.® By tracing continuities in property notions over workers’ labour along a spectrum from
slavery to contract, he demonstrates the continuing coercion central to the contractual frame for
employment regulation. Steinfeld and Karen Orren tie the contractualization of employment in the
United States to workers’ claims for political equality and citizenship.133 As owners of their own
labour, workers challenged property limitations on voting rights and political participation. Steinfeld
notes, however, that in presenting themselves as the owners of commodities, of their own labour,
workers entrenched a system of market inequality which the law could not attack under a system of

134 Finally, the evolution of property rights in employment has received greater

liberal capitalism.
attention in the United States than in England. Catherine Fisk details the emergence of intellectual
property rights in employment, a key element to understanding the property exchanged in
employment outside of manufacturing work. She argues that in the United States, corporate
ownership in employee knowledge emerged in tandem with the contractualization of employment.
Prior to the 19" century ‘knowledge’ was not something to be owned, rather skill was an attribute
of a craftsmen, and inventions the property of their personal inventors. Fisk and Katherine Stone
argue that rather than a move from “bondage to freedom”, the contractualization of employment
represented a shift from “entrepreneurship to dependence” for highly skilled craftspeople and

135

inventors.”> Thus, Fisk argues, over the turn of the 20" century employers turned to the law to

gain property rights over their workers’ knowledge and skill, utilizing the language of contract to do

136
SO.

132 Steinfeld, Invention and Steinfeld, Coercion, supra note 82.

133 Orren, supra note 125 at chapters 3 and 4.

134 see Steinfeld, Invention, supra note 82 at the conclusion.

Catherine Fisk, Working Knowledge: Employee Innovation and the Rise of Corporate Intellectual Property, 1800-
1930 (Chapel Hill: University of North Carolina Press, 2009) at p. 2; Katherine Stone, From Widgets to Digits:
Employment Regulation for the Changing Workplace (West Nyack, NY: Cambridge University Press, 2004) at p.22-

23.
136

135

Fisk, ibid. See also Stone, ibid at p.22-24.
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As mentioned, however, most American research on the history of the employment contract begins
in the late 19" century, with the adoption of the at-will employment rule. The first enunciation of
the rule is commonly attributed to treatise writer Horace Wood’s description of the state of the law

in the late 19" century.137 In 1877 Wood stated:

With us the rule is inflexible, that a general or indefinite hiring is prima facie a hiring at will,
and if the servant seeks to make it out a yearly hiring, the burden is upon him to establish it
by proof. ... [I]tis an indefinite hiring and is determinable at the will of either party, and in
this respect there is no distinction between domestic and other servants.

Much of the debate in the literature focuses on the accuracy of this statement. Some agree with

138

Wood that the at-will rule was firmly entrenched by the 1870s.”™ Others suggest that he overstated

the degree to which at-will employment had become the norm, and have very different ideas about

139

the state of the law regarding employment dissolution at the time.  Finally, another body of

research focuses on the interests that sought the rule’s adoption and on its socioeconomic

140

effects.” Jay Feinman argues that the effect of the at-will employment rule was to subject a

growing class of salaried middle class workers to increased wage insecurity, so as to ensure that this

141 katherine

increasingly important group of actors could not rival employers’ workplace authority.
Stone, however, notes that the adoption of the rule had different effects on different groups of
workers. Focusing on industrial workers, she argues that the adoption of the rule was beneficial for
semi-skilled and unskilled workers, because it operated to displace the ‘entire contract’ doctrine
which precluded wage recovery for services already rendered if workers left prior to the end of the
contract’s term. Moreover, it did not immediately affect higher skilled workers, who maintained

142

their power on the basis of their membership in craft unions.”" At a broader level, she argues, the

adoption of at-will employment had the effect of increasing job mobility, but also in providing

%7 Horace Gray Wood, Master and Servant (1877) at s.134.

Deborah Ballam, “Exploding the Original Myth Regarding Employment-At-Will: The True Origins of the Doctrine”
(1996) 17(1) Berkeley J Empl & Lab L Rev 91; Andrew Morriss, “Exploding Myths: An Empirical and Economic
Reassessment of the Rise of Employment At-Will”(1994) 59 Missouri L Rev 679.

139 Ballam, ibid; Morriss ibid.

Jay Feinman, “The Development of Employment at Will Rule” (1976) 20(2) Am J Leg Hist 118.

Ibid at p. 132-133

Stone, Widgets, supra note 135 at p. 24.
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employers with the incentive to adopt internal labour markets in the early 20" century to build

worker loyalty and address the growing problem of worker turnover.**?

American literature on the history of the employment contract in the 19" century is of particular
interest to the evolution of the law of employment contracts in Ontario because of the social and
economic similarities between colonial Ontario and some of the Northern American states.
Twentieth century historical studies of the social and economic structures of the workplace are also
significant for comparative purposes, given the dominance of American industrial branch plants in
Ontario as of the early 20" century, and the resulting similarities in labour processes and human
resource strategies.144 Research on the modern contract of employment at law, however, is of less
direct relevance, because of the divergence between the at-will model of employment contracts in
the United States and the Canadian model of wrongful dismissal which, as | will recount, was being

put into place by the turn of the 20" century.

As the province of Ontario drew on the laws of England in the context of a society and economy
increasingly tied to the United States in the early 20" century, so too does this study of the history
of the employment contract in Ontario. What then is known of the historical trajectory of the

contract of employment in Ontario?

(d) The Canadian Literature on the Laws of the Work

The British colony of Upper Canada was created under English law in 1791, comprised of one
section of the new colony of New France, joining the colonies of Nova Scotia, New Brunswick,
Newfoundland and the newly created colony of Lower Canada as the British North American
colonies. The colony of New France was split in two in 1791, formally creating Upper Canada by the

Canada Act. **®

English law was statutorily received at the creation of each of the Canadian colonies, but with

different exceptions and specifications. The cross-colony disparity in reception and development of

% 1bid at p. 48-49.

144 . . . .

See infra chapter 2 for more on this relationship.

145 . . . . , . ..

An Act to repeal certain Parts of an Act, passed in the fourteenth Year of his Majesty's Reign, intitled, An Act for
making more effectual Provision for the Government of the Province of Quebec, in North America; and to make
further Provision for the Government of the said Province (1791), 31 Geo. 3, c. 31. See Gerald Craig, Upper Canada:
The Formative Years, 1784-1841 (Toronto: McLelland and Stewart, 1963) at 9-12.
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English law is particularly evident in the history of master and servant law in Canada. The original
Canadian colonies had very different economies, settlement histories and political cultures. The
regulation of work in the different colonies reflected these regional variations. The colony of Upper

Canada appeared to receive English master and servant law in 1791, but that reception was later

146

brought into question in the mid-19" century, after which a local statute was enacted.”™ The law

relating to trade union activities, prohibitions on combinations to raise wages in master and servant
legislation, prohibitions on combinations in statutes, and the common law relating to criminal

conspiracy, were also of uncertain application in the colony in the early 19" century, until

147

legislation was enacted in the 1870s. The colony never received the Poor Laws, but did receive

the general English common law, which included the common law of employment contracts, then in

its formative years in England itself.*®

18 At its imperial creation in 1791 the colony of Upper Canada theoretically received English master and servant

law under the terms of its reception statute. By the 1830s and 1840s, however, the local judiciary began to
question its reception, concerned with its effects and applicability to a colonial economy. Drawing on their
discretion to avoid application of laws that were incompatible with local conditions, the Ontario judiciary in the
1830s and 1840s began to suggest that master and servant laws, and in particular, their apprenticeship
requirements, might not be useful to a colonial economy still being settled by Europeans. In response, the local
assembly enacted a domestic statute in 1845, largely modelled on the English statutes of the 18" and 19"
centuries. But even after a local statute was passed, Craven’s research suggests that the levels of prosecution were
comparatively lower than in England and in other colonies over this period. Craven suggests that master and
servant law existed as a symbol of material power, rather than as a practical tool. Paul Craven, “The Law of Master
and Servant in Mid-Nineteenth Century Ontario”, in D. Flaherty (ed.), Essays in the History of Canadian Law, Vol. 1
(Toronto: University of Toronto Press, 1981)

7 In England an administrative system of wage fixing existed under master and servant law. Combination to raise
wages did not constitute a criminal conspiracy at common law, but rather combination was rendered illegal by
virtue of statutory prohibition under master and servant laws. The degree to which the wage control aspects of
master and servant law were received in Ontario, however, has been the subject of some debate, as has the legal
status of combinations in Ontario in the 19™ century. Craven suggests that combination to raise wages was not
viewed as per se illegal, and that instead most convictions occurred where other unlawful means of raising wages
were alleged. Tucker, by contrast, argues the legal position on combinations was more ambiguous in 19" century
Ontario because many of the English prohibition on wage fixing and combination were enacted after the 1792
reception date, and thus were not in force in Ontario. As such, the local judiciary could only rely on English case
law from before 1792 to regulate claims in the colony, which allowed local lawyers a zone for legal argumentation
and innovation on the scope of common law prohibitions, before the provincial legislature enacted the Trade
Union Act, S.C. 1872, c. 30 and the Criminal Law Amendment Act, S.C. 1872, c. 31. to regulate union activity in
1872. See Paul Craven, “Workers’ Conspiracies in Toronto, 1854-72” (1984) 14 Labour/Le Travail 49; Eric Tucker,
“’That Indefinite Area of Toleration’: Criminal Conspiracy and Trade Unions in Ontario, 1837-77” (1991) 27
Labour/Le Travail 15.

8 Nickalls, ed., Statutes of the Province of Upper Canada, 29 (1831) at s.3-5. The reception statute specified that
“all matters of controversy relative to property and civil rights” were to be resolved based on the laws of England,
except those in regards to the bankruptcy and the maintenance of the poor.
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Research on the early work law history of Ontario has focused on controversies over the reception
and application of the law of master and servant in the first half of the 19" century. Master and
servant law has also been examined across many of the Canadian provinces.'* Bolstered by studies
of the social history of trade unionism and the changing labour process over the second half of the
19" century, significant research on the history of criminal conspiracy laws and labour law has also
been undertaken,™ as well as studies relating to shareholder, director™" and employer liability for
wages™?, the enforcement of factory legislation'*, the common and statutory law of industrial
accidents™*, and poor relief'>>. Jeremy Webber has sought to provide a general history of the law of
work in 19" century Ontario, Justice Randall Echlin has produced an overview of the law relating to
individual work relationships over the 19" and 20" centuries, Mark Thomas has studied the political
evolution of minimum employment standards in Ontario, and Margaret McCallum has provided an

overview of early 20" century statutory regulation of the employment relationship.156 At a general

18 Jerry Bannister, "Law and Labor in Eighteenth-Century Newfoundland," in Douglas Hay and Paul Craven, eds.,

Masters, Servants, and Magistrates in Britain and the Empire, 1562-1955 (Chapel Hill: University of North Carolina
Press, 2004); Paul Craven, “Canada 1670-1935, Symbolic and Instrumental Enforcement in Loyalist North America”,
in Douglas Hay and Paul Craven eds., Masters, Servants, and Magistrates in Britain and the Empire, 1562-1955
(North Carolina: University of North Carolina Press, 2004); lan Pilarczyk, “The Law of Servants and the Servants of
Law: Enforcing Masters’ Rights in Montreal, 1830-1845” (2001) 46 McGill LJ 779; lan Pilarczyk, “’Too Well Used by
His Master: Judicial Enforcement of Servants’ Rights in Montreal, 1830-1845” (2001) 46 McGill LJ 491; Sean
Cadigan, “Merchant Capital, the State, and Labour in a British Colony: Servant-Master Relations and Capital
Accumulation in Newfoundland’s Northeast-Coast Fishery, 1775-1799” (1991) Journal of the Canadian Historical
Association 17; Grace Laing Hogg, The Legal Rights of Masters, Mistresses and Domestic Servants in Montreal,
1816-1829, Unpublished Thesis University of Montreal, 1989; Craven, supra note 146.

150 Judy Fudge and Eric Tucker, Labour Before the Law: The Regulation of Workers’ Collective Action in Canada,
1900-1948 (Toronto: University of Toronto Press, 2004); Judy Fudge and Harry Glasbeek, "The Legacy of PC 1003,"
(1995) 3 C.L.E.L.J. 357; Craven, Conspiracy, supra note 147; Tucker, Indefinite Area of Toleration, supra note 147.
1 Eric Tucker, “Shareholder and Director Liability for Unpaid Workers’ Wages in Canada: From Condition of
Granting Limited Liability to Exceptional Remedy” (2008) 16(2) Law & Hist Rev 57.

32 Eric Tucker, “The Law of Employers’ Liability in Ontario 1861-1900: The Search for a Theory” (1984) 22(2) OHLJ
213.

133 Eric Tucker, “Making the Workplace ‘Safe’ in Capitalism: The Enforcement of Factory Legislation in Nineteenth
Century Ontario” (1988) 21 Labour/Le Travail 45; Lorna Hurl, “Restricting Child Factory Labour in Late Nineteenth
Century Ontario” (1988) 21 Labour/Le Travail 87.

% Eric Tucker, Administering Danger in the Workplace: The Law and Politics of Occupational Health and Safety
Regulation in Ontario, 1850-1914 (Toronto: University of Toronto Press, 1990); RW Kostal, “Legal Justice, Social
Justice: An Incursion into the Social History of Work-Related Accident Law in Ontario, 1860-86” (1988) 6(1) Law &
Hist Rev 1.

> Russell Smandych, “Colonial Welfare Laws and Practices: Coping Without an English Poor Law in Upper Canada,
1792-1837” (1995) 23 Man LJ 214.

136 Randall Scott Echlin, “From Master and Servant to Bardal and Beyond: 200 Years of Employment Law in Canada
1807-2007” (2007) 26(3) Advocates’ Soc J. 11; Mark Thomas, Regulating Flexibility, The Ontario Employment
Standards Act and the Politics of Flexible Production, 2003, Unpublished Dissertation, chapter 2; Jeremy Webber,
“Labour and the Law”, in Paul Craven, ed., Labouring Lives: Work and Workers in 19" Century Ontario (Toronto:
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level, since the 1970s significant research has been done on the nature of industrial workplaces and
changes in labour processes, on the origins of labour organizing in Ontario and Canada, and on the

. . . . 157
emergence of a working class consciousness in Ontario.

As in other Anglo-American jurisdictions, however, studies on the common law treatment of
employment contracts have been limited. Where it has been described tangentially, it is presented
as a conceptual whole, already in existence by the 19" century. Paul Craven, for instance, describes
the outlines of the English common law of employment as it was applied in the early 19" century.
He suggests that the common law of employment contracts changed little in Ontario between the
1820s and 1870s."*® Eric Tucker provides an overview of legislative proposals designed to offset the
common law regime in the last quarter of the 19" century.159 Because his study broadly sketches
the evolution of individual work law regulation, Tucker delves into specific questions of legislation
and common law doctrine, but leaves the general contours of the common law of employment

contracts slightly unclear.'® Jeremy Webber similarly provides an overview of the laws of work in

University of Toronto Press/Ontario Historical Studies Series, 1995); Margaret McCallum, "Labour and the Liberal
State: Regulating the Employment Relationship, 1867-1920," (1995) 23 Man. L. J. 574.

"This literature is vast. See, for instance, Gillian Creese, Contracting Masculinity: Gender, Class and Race in a
White-Collar Union, 1944-1994 (Toronto: University of Toronto Press, 1999); Robert Storey, “The Struggle for Job
Ownership in the Canadian Steel Industry: An Historical Analysis”(1994) 33 Labour/Le Travail 75; Bryan Palmer,
Working Class Experience: Rethinking the History of Canadian Labour, 1800-1991, 2™ Edition (Toronto: McLelland
& Stewart Inc., 1992); Craig Heron, “The Second Industrial Revolution in Canada, 1890-1930” in Deian Hopkin and
Gregory Kealey, eds. Class, Community and the Labour Movement: Wales and Canada, 1850-1930 (St. Johns:
Society for Welsh Labour History; Canadian Committee on Labour History, 1989) 48-66; Bettina Bradbury,
“Women's History and Working-Class History (1987) 19 Labour/Le Travail 23; Paul Craven & Tom Traves,
“Dimensions of Paternalism: Discipline and Culture in Canadian Railway Operations in the 1850s” in Craig Heron &
Robert Storey, eds., On the Job: Confronting the Labour Process in Canada (Mtl: McGill-Queen’s University Press,
1986); Graham Lowe, “Mechanization, Feminization and Managerial Control in the Early Twentieth Century
Canadian Office”, in On the Job: Confronting the Labour Process in Canada, Craig Heron and Robert Storey, eds.
(Mtl and Kingston: McGill-Queen’s University Press, 1986); Craig Heron and Robert Storey, “Work and Struggle in
the Canadian Steel Industry”, in On the Job, Confronting the Labour Process in Canada, Heron and Storey eds.,
(McGill-Queens, 1986); Gregory Kealey, “1919: The Canadian Labour Revolt” (1984) 13 Labour/Le Travail 11; Ruth
Bleasdale, “Class Conflict on the Canals of Upper Canada in the 1840s (1981) Labour/Le Travail 35; Craig Heron and
Bryan Palmer, “Through the Prism of the Strike: Industrial Conflict in Southern Ontario, 1901-1914” (1977) 8(4) The
Canadian Historical Review 423; Craig Heron and Bryan Palmer, “Through the Prism of the Strike: Industrial Conflict
in Southern Ontario, 1901-1914” (1977) 8(4) The Canadian Historical Review 423; Stewart Jamieson, Times of
Trouble: Labour Unrest and Industrial Conflict in Canada, 1900-1966 (Ottawa: Queen’s Printer 1968).

158 Craven, Master and Servant, supra note 146 at 176-177.

Eric Tucker, Constructing the Liberal Voluntarist Employment Regime: 1850-1879, unpublished manuscript on
file with the author.

' Tucker, ibid.
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Ontario over the 19™ century, but focuses more on standard work practices and the content of

typical employment contracts rather than on the common law itself.'®*

There is also a large gap in academic research on the contract of employment at common law
between the turn of the 20" century and the 1970s. Significant research on collective labour law
was being produced as of the 1940s, and studies of new work-related statutory regimes began to

emerge as of the 1960s."®

But the contract of employment at common law was rarely studied
before the 1970s, except for a few law journal articles, usually focused on the development of
particular doctrines.'®® Research on the contract of employment became more frequent in the
1970s. Most studies were concerned with the relationship between the common law of
employment and statutory work regimes, such as between income tax and dismissal, or labour law

164 -
and the common law of employment.™" The first law school course on employment law was

161 Webber, supra note 156

There was a smattering of treatises on labour laws in Canada prior to the passage of PC 1003, such as that of
Walter Lear, Labour Laws: or the right of employer and employed (Toronto: Law Books, 1919); Bryce Stewart,
Canadian Labor Laws and the Treaty (New York: Columbia University Press, 1926). In the 1940s there were a
number of governmental publications on labour law, and the decisions of various labour boards were increasingly
reported. After that the following texts and case books appeared: Bora Laskin, A Selection of Cases and Materials
on Labour Law (Toronto: Law Society of Upper Canada, 1947); Alfred Crysler, Labour Relations and Precedents in
Canada: A Commentary on Labour Law and Practice in Canada (Toronto: Carswell, 1949); Harold Fox, The Law of
Master and Servant in Relation to Industrial and Intellectual Property (University of Toronto Press, 1950); AWR
Carrothers, Labour Arbitration in Canada (Toronto: Butterworths, 1961). From the mid 1960s onwards writing
proliferated on the topic, particularly as the work of the 1966 Federal Government Task Force on Labour Relations
(Woods Taskforce) got underway.

183¢B Labatt, “Master and Servant: The Right to Terminate a Hiring, the Duration of Which is Not Expressly
Provided for By the Parties” (1898) 34 Can LJ ns 587; “Liability of an Employer for the Torts of an Independent
Contractor” (1904) 17 & 18 40 Can LJ ns 529; GS Holmsted, “Domestic Servants” (1904) Can LT 123; CB Labatt,
“Service Distinguished from Tenancy” (1905) 41 Can LJ Ns 673; CB Labatt, “Legacies to Servants” (1905) 41 Can LJ
ns 425; CB Labatt, “Character of Servants — Blacklisting” (1906) 42 Can LJ ns 289; CB Labatt, “Patent and Copyright
Law, Considered with Reference to the Contract of Employment” (1906) 42 Can LJ ns 529; CB Labatt, “Allowance of
Special Damages in Actions for Wrongful Dismissal of Servants”(1907) 43 Can LJ ns 593; CB Labatt, “What Persons
are Within the Purview of Statutes Affective the Enforcement of Claims for Services” (1908) 44 Can LJ ns 369;
“Master and Servant: A Hiring By the Month” (1908) 44 Can LJ ns 139 —reprinting article from the Central Law
Journal; CB Labatt, “Liability of Master, Apart from Contract, For Tortious Acts Done by a Servant While in Control
of Vehicles and Horses” (1911) 47 Can LJ ns 521; DA MacRae, “Servants Own Private Ends”(1923) 1 Can Bar Rev 67;
JA Corry, “The Custom of a Month’s Notice” (1932) 10(6) Can Bar Rev 331; WF O’Connor, “Restraining Breach of
Contract” (1937) 15(3) Can Bar Rev 121.

'** ponald Johnston, “Dismissal Notice in Employment Contracts” (1963) 9 McGill L) 138; JM Robinson, “Canadian
Pacific Railway Co. v. Zambri: How Long Does a Striker Remain an Employee, and What is the Nature of the
Employer-Striking Employee Relationship?” (1964) 22 Fac L Rev 161 at 171; Rowland Harrison, “Termination of
Employment” (1972) 10 Alta L Rev 250; George Finlayson, “Personal Service Contracts” in Current Problems in the
Law of Contracts, Special Lectures of the Law Society of Upper Canada (Toronto: Richard De Boo Limited, 1975) at
355; Sydney Robins, “Historical Treatment of the Employer-Employee Relationship” in Employment Law, Special
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185 hut it was not until after Dalhousie’s Innis Christie

offered at Dalhousie University in the 1970s,
published the first academic textbook on employment law in 1980, the date at which this study
ends, that research on the employment relationship at common law became relatively
widespread.166 Christie noted in Employment Law in Canada that commentary on the employment
relationship outside of collective labour law was sparse, and that in fact the case law itself was
relatively undeveloped prior to the 1960s. Nonetheless, in articles from the 1970s and 1980s little
mention is made of the relative youth of this area of law and legal scholarship. As scholars amassed
and analyzed the case law of the 1960s, 1970s, and 1980s, their results were presented as if the
field was fully formed, with little indication of its evolution, or of the changing contexts in which
existing doctrine was now being applied. There is therefore a large gap in our knowledge of the
development of the common law of employment contracts in Ontario, of the changes over time in
the reported decisions, and the relationship between the common law of employment and other
legal regimes regulating the workplace. Even where scholars acknowledge the lack of research in

the field, the standard approach has been to refer to English and American studies to suggest what

the Canadian trajectory may have looked like.

This is an insufficient approach to understanding the history of the waged work relationship at
common law in Canada and Ontario, its largest jurisdiction. As | indicated earlier, a number of
general questions remain outstanding in terms of the historical evolution of the contract of
employment at common law in England and in the United States. We therefore cannot rely on

English and American analyses to answer questions about the evolution of this area of law in

Lectures of the Law Society of Upper Canada (Toronto: Richard De Boo Limited, 1976) at 1; Geoffrey England, “The
Legal Response to Striking at the Individual Level in the Common Law Jurisdictions of Canada” (1976-1977) 2 Dal LJ
440; Vern Krishna, “Characterization of Wrongful Dismissal Awards for Income Tax” (1977) 23 McGill JL 43; Peter
Harris, “Taxation of Damages for Wrongful Dismissal and Retiring Allowances” (1977-1978) 1 Advoc. Q 464;
Geoffrey England, “Recent Developments in Wrongful Dismissal Laws and Some Pointers for Reform” (1978) 16
Alta L Rev 470; John Dingle, “Jack Crewe v. Jorgenson — Taxation of Damages for Wrongful Dismissal” (1979-1981)
2 Advoc Q 476; Peter Harris, “Taxation of Damages for Wrongful Dismissal — An Update” (1979-1981) 2 Advoc. Q
120. Douglas MacTavish, “Injured Feelings and the Fired Executive: Delmotte v. John Labatt Ltd.” (1979-1981) 2
Advoc Q 203; David Harris, “Wrongful Dismissal — Some Recent Developments” (1979-1981) 2 Advoc Q 149; David
Harris, Wrongful Dismissal (Toronto: Richard De Boo Limited, 1978); David Beatty, “Labour is Not a Commodity”, in
Studies in Contract Law, Barry Reiter and John Swan eds. (Toronto: Butterworths, 1980) at 318; Katherine Swinton,
“Contract Law and the Employment Relationship: The Proper Forum for Adjudication” in Studies in Contract Law,
Barry Reiter and John Swan eds. (Toronto: Butterworths, 1980) at 358.

165 Harry Arthurs, “Charting the Boundaries of Labour Law: Innis Christie and the Search for an Integrated Law of
Labour Market Regulation” (2011) 34 Dal LJ 1 at 4.

'*® |nnis Christie, Employment Law in Canada (Toronto:Butterworths,1980).

60

www.manaraa.com



Canada. But further, what we know of the legal history of the Canadian colonies in the 19" century,
and of Canadian socio-economic development through the 20" century, indicates significant
differences from the trajectories of the United States and England, and a highly uneven historical
evolution across the country itself. Given the differences in the legal contexts of the Canadian
colonies, and given the general questions that remain to be answered about the evolution of the
common law of employment contracts, in this study | shall focus on the legal history of one
Canadian province, Ontario, and seek to delineate its changing contours and context, between the
turn of the 20" century and the end of the 1970s as regards the employment contract at common
law. First, however, | will briefly describe the emergence of common law employment claims in
England in the 19" century — legal principles which theoretically applied in Ontario in its first

century — before outline the content of common law claims in the colonial context of Ontario.

(3) The Doctrinal Content of Common Law Employment Cases in 19" Century England

As mentioned, although common law claims regarding employment are assumed to have emerged
in the early 19" century in England, and thereafter exported across its colonies, there has been little
sustained examination of their content. The common law of employment contracts has either been
treated as part of a general description of employment law in the 19" century, obscuring the
differences between master and servant claims and common law claims, has occurred tangentially
as part of discussions of other work-related legal regimes, or has focused on the evolution of
particular doctrines. Assembling the research that has been produced, however, as well as
secondary treatises of the time, nonetheless allows for a preliminary description of the emergence
of common law employment claims in England in the 19" century. The following account draws in
particular from the work of Mark Freedland, Robert Steinfeld Simon Deakin and Frank Wilkinson,

and Sanford Jacoby, as well as secondary texts from the 19" century.167

At the turn of the 19™ century certain types of employment were excluded from coverage of master
and servant laws. In the 1806 case of Lowther v. Earl of Radnor it was established that the master

and servant acts applied to all servants, labourers and workmen, except for domestic and menial

%7 Deakin and Wilkinson, supra note 65; Steinfeld, Coercion, supra note 82; Steinfeld, Invention, supra not